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Introduction

WHY THIS TOOLKIT WAS CREATED

“We cannot ignore the
difference made by effective
employment practices. Schools
employing only the best qualified
candidates will outperform those
that settle for less.”

(Longo, 2003)

Effective hiring practices are one of the key aspects of operating a successful
school. Student achievement and success depend to a large extent upon
the quality of the staff members who interact with learners while they
are in the care of the school. Perhaps more than any other single factor, a
school’s ability to assemble and coordinate an effective, efficient staff will
determine its success or failure. As Bishop, O’Sullivan, and Berryman (2010)
write, fundamental to what moves an organization from good to great is the
understanding that effective leaders work continuously to select the right
people to work there and then pro-actively support and develop them to be
their best.
•

Yet research also suggests that establishing and implementing effective
recruitment and retention practices, while critical, represents a challenge
in almost all education settings. There is a widely acknowledged teacher
shortage in BC. Other statistics are also sobering.

•

It is widely estimated that between 20 and 30 percent of teachers leave
the profession within their first three years of teaching. Many teachers
leave before the end of their first year.

•

More than 45% – some researchers estimate half – of teachers leave the
profession after five years.

•

Some evidence indicates that the most academically competent new
teachers are the most likely to leave the profession.

•

The teaching workforce is, by and large, aging and moving toward
retirement.

ii
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This all means that thousands of teachers – possibly including the most effective
teachers – are leaving the profession because they can’t make the job work, and
thousands more are retiring.
In First Nations schools specifically, recruitment and retention can be particularly
challenging. There is a general lack of awareness about First Nations schools and the
exciting opportunities they may offer to the right employees. In addition, First Nations
schools may not appear to be as attractive to all potential employees due to their
remoteness. Finally, in some cases the leaders of First Nations schools may not have
significant experience in the hiring and ongoing supervision of school staff. Given
those unique challenges, it is important that First Nations schools are particularly
diligent in their efforts to attract and retain talented, highly productive employees.
Given this context, this Toolkit was created to help mitigate some of the challenges
that exist through information sharing about effective employment policies and
practices.
This resource is intended to provide suggestions for defining employment needs,
recruiting new employees, and employment practices for staff that are hired.
It includes ideas and suggestions for First Nations schools in BC regarding their
personnel practices. The Toolkit includes a general discussion of a variety of topics and
issues, as well as sample forms and letters. In all cases, the samples are intended as
ideas and suggestions, and they can and should be adapted and changed to reflect
the unique circumstances of each school.
This edition of the Employment Toolkit represents a revised version of a document
originally published in 1997, and subsequently updated several times since then.
The Toolkit was also informed by a First Nations Schools Workshop on Effective
Hiring Practices, facilitated by Mr. Ron Pound in November 2012. We appreciate the
expertise shared during that event.
As with all FNESC and FNSA materials, comments and feedback on this resource
are welcome, as we are committed to continually reviewing and improving our
publications to ensure that they meet the needs of First Nations in BC.
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It is important to keep in mind that all of the information
included in this Toolkit is intended to convey only general
information and does not constitute legal advice. Especially
in the event that difficulties arise, school representatives are encouraged
to obtain further advice to understand how the suggestions apply to
their particular situations. In addition, this Toolkit was created for the BC
context. While many of the concepts presented within have widespread
application, some information may be provincially specific.
Finally, this Toolkit does not consider situations in which employees are
represented by a labour union. In those cases, the collective bargaining
agreement and obligations under relevant labour legislation must be
considered.

PROJECT SPONSORS

The First Nations Education Steering Committee (FNESC) was established in May
of 1992 and has a mandate to facilitate discussion about education matters affecting
First Nations in BC by disseminating information and soliciting input from First
Nations. First Nations representatives from throughout BC provide overall direction
for the Committee’s activities. FNESC works as a collective organization to provide
support for First Nations in the area of education, and to communicate with both
the federal and provincial governments to ensure that First Nations’ concerns are
being addressed. FNESC also works to share with First Nations relevant and up-todate information about federal and provincial government policies and programs,
to undertake research to support effective First Nations education, and to facilitate
communication amongst First Nations and with other education organizations.
The First Nations Schools Association (FNSA) was formally established in 1996.
The FNSA represents and works on behalf of First Nations controlled schools in BC.
Approximately 98 percent of the 130 First Nations schools in BC are members of
the Association, which has a mandate to support those schools in creating effective,
nurturing, and appropriate educational environments that provide students with a
positive foundation in all academic areas.

iii
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HOW THE TOOLKIT IS ORGANIZED
Part One of this Toolkit outlines general information about suggested hiring practices,
support for employees, and an overview of issues related to discipline and, if
necessary, termination. Part Two of this Toolkit provides an overview of relevant
legislation, including a brief consideration of whether or not First Nations schools are
subject to federal, provincial, or First Nations jurisdiction over labour relations, as well
as a brief description of important legislation and statutes.

This Toolkit highlights effective employment practices that can
be adapted as appropriate by schools that have the flexibility
to design and implement their own employment practices.
However, it is always important to be aware of any community protocols
that may affect how the school operates. For example, some First Nations
may have employment and human resource management policies
that apply to the school. If that is the case, it is critical that the school
leadership and employees follow community protocols, unless another
arrangement is formally approved by the Nation.
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A NOTE ABOUT TOOLKIT TERMINOLOGY
First Nation schools differ in terms of their respective governing and administrative structures. They
generally fall under the authority of Chief and Council (i.e. the First Nation/Band) – although
in some cases the schools operate under the authority of a school board established by the
First Nation/Band. In these cases, First Nations have decided to establish a formal school
board (incorporated as societies under provincial or federal legislation), making them legal
entities with board members elected through a community voting procedure. Other schools
are guided by some kind of education or school committee, accountable back to the Chief
and Council. Membership on those committees can include elected members or volunteers,
sometimes involving parents only, or sometimes a mix of parents, community members and
Elders. When they exist, the relationship of the school board and the Chief and Council can
be relatively distinct, with the board providing regular updates and being accountable to, and
ultimately taking direction from, the Chief and Council, but functioning with significant autonomy
on a daily basis. In other cases, the relationship between the school board and Chief and
Council can entail less autonomy and more direct involvement of the Chief and Council. The
decision of how to operate each school is entirely dependent upon what works best given the
circumstances of each First Nation. For simplicity, this Toolkit uses the term “School Governing
Authority” as a reference to whatever community agency has responsibility for the First Nation
school’s regular operations and its policies.
Additionally, First Nations schools use a variety of terms to describe the person who is responsible
for leadership within the school, including principal (with or without a vice principal), education
director, lead teacher, and school administrator. For reasons of simplicity and consistency, this
Toolkit uses the term principal, but the concepts described are meant to have relevance for
the individual who is responsible for the overall operations, day-to-day leadership, and daily
direction of First Nations schools – regardless of what title is assigned to that position. However,
when the term principal is used, it is assumed that the individual in the leadership role has a
strong background in education. If the staff person who has been assigned responsibility for
leading the ongoing work of the school does not have a background in education, some of the
ideas outlined in this Toolkit will have to be carefully considered within that context.

v

vi

employment toolkit for first nations schools

OTHER SOURCES OF INFORMATION AND HELP
FNESC and FNSA offer a number of related services and have published a number of
publications that relate to employment practices by First Nation schools.
FNESC and FNSA have created an Employment Handbook for First Nations Schools, A
Guide for Training Sessions for First Nations Schools, as well as Employee Recruitment
Practices, A Guide for Training Sessions for First Nations Schools: Employee
Retention Practices. Those resources have been designed to support discussions and
implementation of the ideas included in this Toolkit.
FNESC and FNSA have also created a “brand” to bring greater attention to the unique
and positive job opportunities the schools offer.
Since 2012/13, those materials have been complemented through an ongoing
partnership that allows First Nations schools to access the services and web site of
Make a Future – which innovatively promotes employment opportunities to a broad
audience and enhances the recruitment efforts of First Nations schools. See www.
makeafuture.ca for more information about this opportunity.
To build upon those initiatives, beginning in spring 2018 a new Human Resources
(HR) Coach was hired to share advice and relevant resources, such as template letters,
agreements, forms, job descriptions, and policies. The HR Coach facilitates training to
First Nations school principals and community Education Directors and provides dayto-day advice through email and a telephone helpline. Anyone interested is invited to
contact hr@fnesc.ca or call toll-free 1-833-801-4098 to request assistance.

introduction
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In addition, a Policy And Procedure Resource Guide For First Nation Schools in
BC provides sample policies intended to assist First Nations schools in establishing
thorough and effective policies of their own – including a comprehensive section
dealing with human resources policies. It is expected that the information included in
that guide will be adapted to reflect local circumstances. The samples provided may
require minimal to significant changes in order to make them suit each specific school
and community setting. The sample policies included in the resource guide address
the following topics.
Recruitment,
Selection,
Orientations,
Documentation/Privacy and Personnel
Files,
Probationary Period,
Employee Conduct and Confidentiality,
Fitness for Duty,
Acceptance of Outside Work,
Environmental Considerations,
Support for the School,
Professional Responsibilities,
Dress Code
Teacher Salaries,
Salaries for Educational Assistants and
Support Staff,
Benefits and Sick Leave,
Holidays,
Leave of Absences.
Annual Leave,
Bereavement Leave,
Medical Leave,
Family Medical Emergency Leave,
Compassionate Care Leave,
Cultural Leave,

Educational Leave,
Military Leave,
Pregnancy Leave,
Parental Leave,
Paternity Leave,
Jury / Court Leave,
Discretionary Leave,
Other Approved Leave,
Modified Work Duties,
Teacher on Call,
Professional Development
Employment Related Travel,
Driving for Work Purposes
Employment Expenses and Petty Cash
Teacher Evaluations,
Education Assistants and Staff
Evaluations
Corrective Procedure for Educational
Assistants and Support Staff,
Employee Concerns,
Progressive Discipline for Misconduct or
Inappropriate Behaviour,
Termination of Employment
Employee Health and Safety

See www.fnsa.ca
for more information.
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Recruitment and Hiring

1.1 WHY SPEND SO MUCH TIME ON RECRUITMENT?
Hiring the best staff possible is not easy to do; it can be time consuming,
labour intensive, and sometimes politically unpopular. However, taking the
time to effectively hire can result in improved student achievement, increased
respect for teachers and other school employees, enhanced confidence in the
school, and more positive family and community relationships. It is, in fact,
one of the most important activities undertaken for school effectiveness.

Hiring a Principal
Choosing a new leader is not an easy task for any organization, and the
complex work of schools makes the identification and selection of the most
appropriate principal a particular challenge.
Yet choosing a principal is one of the most consequential decisions that a
school community can make, as new and effective in-school leadership can
propel a school forward in meeting its goals. Principals are responsible for
setting school improvement agendas, establishing effective learning and
workplace conditions, and ensuring that the school performs in accordance
with community expectations. Research also indicates that school principals
heavily influence the ability of schools to attract and retain talented teachers,
and they have a key role in promoting student success. The responsibilities
of contemporary school principals not only include the conventional
task of efficiently managing students, staff, facilities, and grounds; it also
includes deep engagement in instructional leadership and community
issues. Today, school principals are being asked to build professional
communities of reflective practitioners who critically consider how schools
can improve learning and the achievement of all students. Given this range of
responsibilities and the associated impacts they have, the importance of hiring
an appropriate and skilled school principal cannot be overstated.

S1-2
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WHAT THE RESEARCH SAYS
Studies of educational data shows that principals have a clear effect
on student achievement, and researchers have concluded that
underperforming schools are unlikely to succeed without effective
preparation and support for their principals. Researchers Branch,
Hanushey, and Rivkin (2012) analyzed educational data and found
that strong principals demonstrably and positively affect student
achievement. DeVita (2007) notes: “The importance of having highquality teaching in the classroom is a given. But we often fail to
recognize that it is the principal alone who can ensure that the
teaching and learning in every classroom are as good as they can
be.” And as cited by the CSBA (2017), a meta-analysis of 70 studies
found strong links between specific principal behaviours and student
learning, and – importantly – principals help set the conditions that
attract and retain highly skilled teachers. For example, a 2010 survey
of 40,000 teachers identified supportive principal leadership as the
main factor influencing teacher retention.

Hiring Teachers
Among the most significant decisions school leaders make is selecting the right
teacher to fill every classroom, for students will only benefit from competent,
dedicated teachers. Numerous studies demonstrate persuasively that the effect of
teacher quality on academic achievement is high. Even though a school may have
excellent facilities and curriculum, student success requires skilled and caring teachers.
Good teachers promote learning and capture the hearts and minds of students. As
summarized by Muhammad (2008), “if we want to make our schools centers for high
levels of learning, we must address the skill of our teaching staff – and address it with
vigor.” Accordingly, recruiting and retaining an effective teaching staff is a critical
component of maintaining effective instruction and ensuring that all students reach
their full potential.

section one: recruitment and hiring

WHAT THE RESEARCH SAYS
According to renowned education researcher John Hattie, it takes
three years of effective instruction to help students make up for
one year of ineffective instruction – emphasizing the importance of
all practices that help communities to attract and retain excellent
teaching staff (Hattie, 2003). When students have as few as two
inferior teachers in a row, they almost never catch up academically
with their peers (Cooper and Alvarado, for International Academy of
Education and International Institute for Educational Planning, 2006).
As described by Schmoker (2006):
 Mortimore and Sammons (1987) found that teaching had 6 to
10 times as much impact on achievement as all other factors
combined.
 Marzano (2003) points to numerous studies demonstrating that two
teachers working with the same socioeconomic population can
achieve starkly different results on the same test: in one class, 27
percent of students will pass; in another, 72 percent will pass — a
life-changing difference.
 Sanders found that just three years of effective teaching accounts,
on average, for an improvement of 35 to 50 percentile points, and
the effects are enduring (Sanders & Horn, 1994).
 Hanushek has found that five years of instruction from an aboveaverage teacher could eliminate the achievement gap on some
state assessments (Haycock, 2005). Indeed it has, and in entire
districts (see Chapter 5 of Schmoker, 2001b).
 Odden and his colleague conclude that “improved classroom
instruction is the prime factor to produce student achievement
gains” (Odden & Wallace, 2003, p. 64).

S1-3
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Hiring Other School Staff
Also of importance is filling all of the other assignments within the school. Choosing
the wrong person to play a key role on the school staff can directly affect the success
of school learners and possibly jeopardize an otherwise successful program. A
school cannot operate well without a full complement of qualified staff members,
including administrative support staff, educational assistants, custodians, bus drivers,
librarians, and other people who are integral members of the school community. The
contributions of all school staff make learning most effective, and make the school
a safe, clean, and welcoming environment for students, parents, and community
members. Everyone working in the school must be fully committed to excellence in
their own jobs if the school is to operate well and if students are to enjoy the highest
level of success possible – which ultimately should be the goal of every school.

1.2 	INVESTING SUFFICIENT TIME AND ATTENTION IN THE
HIRING PROCESS
In spite of the overwhelming evidence of the importance of an effective school staff,
research suggests that many schools find it difficult to allocate significant time and
funding to hiring processes – even when the hiring is for one of the more complex
roles within the school, such as the principal position.
For example, schools generally allocate much less time and funding to leadership
searches than do private businesses or nonprofit agencies. Executive search budgets
for small businesses can exceed $100,000, when including staff time and other
expenses. Of course, most First Nations schools would find it extremely difficult – likely
impossible – to fund a principal search with this level of investment. However, it is still
key to note that the cost of hiring the wrong person for a job can be very high, both
immediately and in the future, and investing in a thorough and rigorous search may
save considerable time and money in the long-term.
Also, it is important to note that recruiting the best individual often takes considerable
time. If a position must be filled right away, it may be useful to consider hiring
a person on a temporary basis. You can then take the time to complete a more
thorough process, while the position is filled in the immediate term.
If this approach is in fact used, the person who is hired on a temporary basis may be
encouraged to apply for a permanent position when it is posted. Even if that is the
case, however, you may want to advertise the position more widely, to ensure that
you choose correctly from among a number of potential candidates, and to ensure
that everyone is allowed a fair chance to apply.

section one: recruitment and hiring

Therefore, while recognizing that time and resources are not limitless, schools are
encouraged to give as much attention as is feasible to each hiring process. The
costs of not finding a good match can be staggering. For example, the serious
long-term consequences of high teacher turnover are loss of teaching quality and
consistency and lower levels of student achievement, and it has been estimated that
each teacher who leaves costs about $11,000 to replace, not including the indirect
costs related to lost investments in professional development and lost curriculum and
school-specific knowledge. That means instead of spending resources on building an
experienced and high quality education staff, critical funding will be used to cover
the costs of teachers leaving — hiring substitutes, recruiting and hiring new teachers,
providing orientations, etc.
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IF POSSIBLE,
PREPARE AHEAD …
Prepare for Principal
Succession. A change in
leadership can be emotional,
and without conversation
about what change may bring,
a school may not be ready to
receive a new principal. Engaging

The non-financial costs of staff turn-over are also troubling. Students and families
lose confidence in schools that have high rates of employee turn-over. Unexpected
changes in staffing cause vacancies that are unplanned and difficult to address in a
timely way. This can result in lost learning time and upsetting transitions for students.

the current principal and staff
in conversation about school
goals and plans for a leadership
transition is an important part of
succession planning.

QUESTION: W
 HO LOSES WHEN TEACHERS LEAVE TOO
OFTEN?
ANSWER: EVERYONE IN THE SCHOOL COMMUNITY!

Allow Time. Succession
planning should start well before
the actual recruitment, with
meetings to prepare for the
vacancy and to outline plans
to fill the position. Although

 Students lose from unnecessary transitions, gaps in instruction,
lack of consistency, and confusion about why teachers are coming
and going.

unanticipated personnel changes
occur, the risk of choosing an
ineffective school principal is
great when hasty decisions are

 Parents lose when experienced teachers leave and families have
to continually adjust and get to know new teachers.

made. Schools will sometimes
allow up to a year from the point
of a vacancy announcement to

 Principals lose because they have to bring new teachers into their
school communities, take time for orientations, and spend time
helping new teachers to fully understand the school’s mission,
vision, and unique characteristics.

recruit, select, and transition
a permanent replacement for
a school principal, although
smaller schools may allow less
time. Generally, planning for

 Schools lose when they have to start again with professional
development, and because student, parent and community
confidence in the school is reduced.
 Communities lose because it is expensive to recruit new teachers
and high teacher turn-over can make community members
question the school’s practices.

a comprehensive and holistic
review process is essential.

(Clifford, 2012)
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1.3	WHEN A POSITION BECOMES AVAILABLE, WHO SHOULD BE
INVOLVED IN THE HIRING PROCESS?
The first step necessary in the hiring process is a determination of who will be
responsible for recruitment and hiring.
•

It often is useful to make the School Governing Authority responsible for filling
only the most senior positions.

•

Responsibility for implementing the hiring process for other staff usually can be
delegated to either the principal, or more often to a small group of people –
often with the principal as the lead.

In fact, the hiring process often begins with the creation of a hiring committee – a
group of individuals who will be consistently engaged in the hiring process from
beginning to end. The size and composition of the hiring committee will depend
largely on the position that is open, as well as each community’s unique structures
and protocols.
Generally, the hiring decision should be based on the perspective of more than
one individual, but the committee should not be so large that it is unwieldy and
threatening for the people being interviewed. Therefore, it is usually recommended
that the hiring committee include a minimum of three people, and 6 – 7 people
would be the maximum.
It is also important to establish early in the process the decision-making structures
within any hiring committee. Will the committee operate according to consensus?
If consensus cannot be reached, how will decisions be made? Also, given the
implications and complexity of hiring decisions, it is often useful for the selection
committee to have meaningful input throughout the hiring process, but the principal
often retains ultimate responsibility for selecting the successful candidate..

What If You’re Hiring a Principal?
If the hiring committee is responsible for finding a new principal, its membership often
is slightly more complex and possibly larger than would otherwise be the case. As
the principal is the leader of the school, hiring for that role often requires somewhat
broader involvement than hiring for other positions.

section one: recruitment and hiring

•

If the existing principal is leaving the school on good terms, such as leaving for
retirement or leaving to access another opportunity with the knowledge and
support of the community, the existing principal may help to lead the process of
hiring his or her replacement.

•

If the principal has left the school unexpectedly, the School Governing Authority
itself will likely lead the hiring process, perhaps with assistance from a consultant
and possibly advice from a FNESC staff person.

First Nations might consider the following individuals for inclusion on a hiring
committee for a new principal.
•

•
•
•
•

The existing principal, if the relationship is a positive one. Alternately, if
involvement of the principal who is leaving is not appropriate, it may be useful to
involve a principal from a neighbouring First Nations or public school if doing so
is feasible; another principal will bring to the hiring process a direct perspective of
instructional leadership skills and understandings.
A member of the School Governing Authority.
A senior teacher.
A parent and a high school student.
The Education Director or Coordinator, if that individual works closely with the
school, and/or the community’s Human Resources Director, if such a position
exists.

S1-7
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Example 1
The principal of Cedar school has been working in the community for ten years. She began
her career as the school’s grade 4 teacher, and after five years she was offered the chance to
become principal. She has enjoyed a successful five-year term in that position, but she feels
the need to try working in another setting. She has never worked for another school and she
wonders if she could learn new skills in another place. After much deliberation, she talks to the
School Governing Authority about her decision. The Governing Authority, although disappointed,
understands her decision and asks her to help them in planning for a transition.
The principal agrees to stay for one more year, during which she leads a rigorous search for a
new principal. One of the first things she does is establish a hiring committee including herself,
one member of the School Governing Authority, the grade 1 / 2 teacher, who has been with the
school for four years, and the leader of the First Nations Parents Club.
The School Governing Authority confirms the membership of the hiring committee and the plans
for the recruitment process, and the Authority’s chair informs the Chief and Council about the
principal’s plans to leave and the Governing Authority’s decision to create a hiring committee.
The principal also invites the Education Coordinator to join the hiring committee, but the
Education Coordinator says that she is very busy, and asks only to participate in the interview
component. The principal and the Education Coordinator discuss the challenges that could
relate to this approach. The Education Coordinator will miss out on all of the planning and
discussions leading up to the interview, and so she will not have the same information nor the
same understanding of the position and school needs. After talking about the hiring process
for a long time, the Education Coordinator agrees that she does not have the time needed to
participate on the committee leading the thorough search, and so she asks only to be kept
informed as the search proceeds.

section one: recruitment and hiring

WHAT THE RESEARCH SAYS
Hiring the Principal Takes Extra Attention (Adapted from Clifford, 2012)
 Set Priorities Carefully and Thoughtfully. It is important for the hiring committee to collect and
share data and other information about school goals, and discuss — in light of student and teaching
data — the degree to which goals have been met. Perhaps with assistance from a neutral and
experienced facilitator, the hiring committee members should discuss how the new school principal
can help the school meet these goals and what types of knowledge, leadership styles, and attitudes
the ideal candidate will possess. By the end of the meeting, search committee members should be
able to answer common questions, such as the following: “What are our priorities for this position?”
“What will make someone a good candidate?” and “How will performance be measured?”
 Reconsider the Position. School expectations and demands on the principal may have changed
since the last vacancy. Use the information from the consideration of the school’s goals and data to
rewrite, if necessary, the principal’s job description.
 Think About Retention. It has been estimated that 50% of new principals quit before the end of
their third year in the role. Additionally, many principals who do remain in the profession often do not
stay in challenging schools, and instead move to less demanding settings. These issues can make
it difficult for schools to initiate and sustain school improvement efforts, especially if adequate plans
are not made to retain principals and prepare for inevitable transitions. Principal retention has been
identified as a particular challenge for many First Nations schools in BC, and research shows that
new school principals often report job stress as a significant factor in their choice to leave a school
or profession. In reviewing hiring criteria and job descriptions, it may be useful to consider how to
mitigate the potential for excessive stress on the new principal, particularly during the transition
period.
 Follow Appropriate Protocols. The School Governing Authority should always be asked to approve
revisions to the job description for the school principal position. If the community has established
hiring protocols, make sure they are followed.

What If You’re Hiring Another Staff Person?
The search committee for hiring a staff person other than the principal might include the following people.
•
•
•
•

The principal.
A member of the School Governing Authority.
A teacher or person with experience in the job area being filled.
The Education Director or Coordinator, if that individual works closely with the school.
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Example 2
Hillside school has just completed its School Assessment and
Certification Process and has identified the need for a new Educational
Assistant. The school has made some difficult budget decisions to
make it possible to hire a new employee. After discussing the hiring
approach, the School Governing Authority asks the principal to take
responsibility for the hiring, and indicates that no School Governing
Authority members will join the hiring committee in this case, as they
do not feel it is necessary.

“Because we want our staff
and community to appreciate
the importance we place on
teaching, we involve teachers
and students in the hiring
process. Their participation
removes the mystique of how
and why a teacher is chosen.
Involvement makes the hiring

The principal invites the grade 1/2 teacher to join the committee, as he
will be working most closely with the new Educational Assistant. The
principal also asks the grade 3/4 teacher to be a part of the committee,
because the teacher is new to teaching and the principal thinks this
will provide an important opportunity for her to learn more about
hiring and the school’s goals. The principal also invites a member of
the school’s Parents Club to join the hiring committee to include the
perspective of parents, and the Education Coordinator also wants to
be a member of the hiring committee.

process credible.”

(Longo, 2003)

Hiring Committee Considerations
•

In forming the hiring committee, it may be useful to think about the team’s
combined knowledge of the position to be filled and their experience in hiring
processes, to ensure that the committee has the collective ability to make
effective recruitment decisions. Try to include people who will contribute different
skills and strengths to the hiring process.

•

Regardless of who is included on the hiring committee, all members must be
given a clear understanding of the committee’s role in the hiring process and they
must have access to relevant data and information to assist them in making good
decisions. For example, the committee should share a clear understanding of the
goals for the position and the school – an issue that is described in more detail
below. The members should also be fully aware of the salary and benefits that are
available, and general expectations of school employees.

section one: recruitment and hiring

•

At least one member of the hiring committee should meet with the School
Governing Authority to discuss the roles and responsibilities of the committee and
members, the search process and budget, and criteria for selection.

•

The hiring committee chair, if one is selected, and all other committee members
should know how much time will be needed for the search.
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“School governing authorities
and principals feel pressure
when teaching vacancies need
to be filled. A number of people

Preparations can take 1 – 2 days
Each interview is usually at least an hour long
Follow-up may require another day
The hiring committee leader will likely spend even more time.

may have an expectation that
they deserve the job. Because
teacher employment decisions
may directly affect the quality
of learning in our schools for
decades, the principal and

Avoiding Conflicts of Interest

school governing authority must
ensure that a consistent and

Of course, it is critical that the hiring committee is seen to be avoiding conflicts
of interest whenever possible, an issue that can be especially sensitive in regard to
matters of hiring and employment, particularly in First Nations communities, where so
many people are related and known to one another. Clear policies are therefore vital,
including outlining what relationships would prohibit people being a member of the
hiring committee (eg. an individual must not be involved in making decisions involving
a spouse, a brother or sister, etc). Other tips related to confidentiality include the
following:
•

Confidentiality begins with the formation of the committee and continues even
after the hiring is complete.

•

No one can share information about the applicants or the hiring committee’s
discussions.

•

All personal information that is relied upon by the hiring committee to make a
decision about an individual (such as applications, resumes, interview notes and
reference checks) must be retained for at least one year, and should be stored in
a secure manner (such as in a locked filing cabinet with limited access). Personal
information should thereafter be securely destroyed as soon as it is reasonable to
assume that the information has served the purpose for which it was received,
and it is no longer required for legal or business purposes. Of course, different
considerations apply with respect to the retention of information relating to a
successful candidate, and those considerations may include statutory obligations,
such as under the Employment Standards Act, for the retention of certain records.

•

No one other than the hiring committee members should know who has applied
for the job at any point in time – either before or after the hiring is complete.

focused selection process that’s
understood by the staff and
community is in place.”

(Longo, 2003)

Respecting confidentiality
and avoiding conflicts
of interest are legal
requirements of a fair
hiring process. Not
addressing these issues
appropriately could have
serious legal implications.
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Defining the Job
Requirements

Example

“Do your homework. Successful
hiring is all about preparation.”

Ron Pound, FNSA
Effective Hiring Decisions
Workshop, 2012.

The school bus driver in Lakeforest Community has decided to
retire after two decades of excellent service. The entire school
community appreciates the driver’s twenty years of friendly good
mornings to students and parents on her route, as well as her
smiles and patient, gentle discipline when the children show their
“exuberance” on the short drive home at the end of each day. The
bus driver has been celebrated for her dependability in any situation,
her willingness to pitch in for all special events and circumstances,
and she has been acknowledged for her contributions to the entire
school community.
The school advertised for a new bus driver as follows.
Wanted: Driver for 30 seat school bus for Lakeforest
School. Hours of work: 7:30 am to 8:45 am and 3:00 pm
to 4:00 pm daily. All applicants must have an appropriate
driver’s license and must successfully complete a criminal
records check.
When the school reviewed the applications submitted and
successful candidates were interviewed, the hiring committee was
disappointed because they had not found the kind of person they
were looking for. Overall, the applicants had the right license, but
they were not very interested in the school or the children. Why?
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What the school actually wanted, although it was not indicated in
the advertisement, was an individual with the appropriate license
and a satisfactory criminal records check, plus a person who …

•
•
•

Is good with and enjoys children
Is flexible and willing to assist with a range of tasks to make
the school a success
Is responsible and able to work without direct supervision

Lakeforest School, like all schools, would have had more success in its hiring process if
it had begun with a thoughtful consideration of what skills, attitudes, and experience
it really needed for the available position and made those traits clear in the hiring
criteria and the job posting.

2.1 DEVELOPING HIRING CRITERIA
As described above, while it is important that the hiring committee is given adequate
information and data to make a thoughtful hiring decision, it is also important to
remember that committee members may interpret that information differently and
have different visions for what the school needs and what will make an effective
employee given the available position. Although schools collect information on
candidates, it is not always clear how hiring committee members weigh such
information and compare it to school needs when making decisions.
It is therefore critical that the hiring committee starts by paying close attention to and
analyzing the school’s needs prior to beginning the search, and a job description must
be established that clearly reflects those needs.
In addition, when thinking about the priorities for a principal or teaching position, it is
important to consider relevant standards and research.
Of course, hiring committees can and should set their own selection criteria because
hiring school staff is an important local decision. However, hiring committees
should understand standards for professional practice and educator competencies
when considering candidates for teaching positions. This information can then be
compared with information from job applications, interviews, or on-site performance
opportunities that the committee systematically collects during the hiring process –
practices that are all discussed in more detail below.

section two: defining the job requirements

Generally, to address this fundamental component of the hiring process, the principal
and hiring committee will prepare clear selection criteria and standards, making the
expectations for the position explicit and tied to the school’s goals and values.
The hiring committee may begin by asking: “Who do we want to employ?”
The answer might include an individual with …
•
•
•
•
•
•
•

Strong interpersonal skills (eg. relationship building ability, perseverance, a team
player, a good communicator, a sense of humour, etc.)
Instructional leadership skills for a principal, or instructional skills for a teacher (eg.
planning, assessment, behaviour management skills etc.)
Appropriate professional qualities (eg. good decision-making ability, sound and
ethical judgment, a willingness and demonstrated ability to learn new things, etc.)
Fit for the community (resilience, positivity, relevant attitudes / personal attributes,
“grit”, etc.)
Knowledge of the reading and/or math program being used in the school
Knowledge of the assessment techniques and instruments being used in the
school
Knowledge and understanding of First Nations education / experience in a First
Nations school

Then the Hiring Committee can consider: “What skills must the applicant already have
(must-haves), and what skills can they learn on the job (nice-to-haves)?”
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The answer might be:

Skills the applicant
MUST ALREADY HAVE
•

Strong interpersonal skills (eg.
relationship building ability,
perseverance, a team player, a
good communicator, a sense of
humour, etc.)

•

Instructional leadership skills (for a
principal) or instructional skills (for a
teacher – eg. planning, assessment,
behaviour management skills etc.)

•

Appropriate professional qualities
(eg. good decision-making ability,
sound and ethical judgment, a
willingness and demonstrated
ability to learn new things, etc.)

•

Fit for the community (resilience,
positivity, relevant attitudes /
personal attributes, “grit”, etc.)

Skills the applicant
CAN LEARN ON THE JOB
•

Knowledge of the reading and/or
math program used in the school

•

Knowledge of the assessment
techniques and instruments used in
the school

Each Hiring Committee will have to determine whether the applicant “must have”
or “can learn” knowledge and understanding of First Nations education, and “must
have” or “can gain” experience in a First Nations school. This decision may vary,
depending on each situation.
Based upon those criteria, someone – usually the principal – will prepare a specific
job description for the open position, which should then be carefully reviewed and,
if necessary, revised by the hiring committee. The screening, hiring and evaluation
processes should then be consistent with the developed job description.
Finally, when considering the criteria to be used for each position, it is important
to remember that you are hiring not only for the position, but for the organization.
First Nations schools represent specific, unique learning environments that operate
completely within the context of their communities. The distinct needs of First
Nations schools can be a primary consideration in the hiring criteria. For example,
when searching for new teachers, preference may be given to teachers who have
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had a successful experience in a First Nations setting, as well as previous training and
demonstrated understanding of First Nations issues and pedagogy. Applicants may
also be asked how they have shown their commitment to parental and community
engagement – a core aspect of many First Nations schools.

Job Description Tips
•

Job descriptions generally include job qualifications, assigned duties,
responsibilities, knowledge required, reporting requirements, and physical
working conditions.

•

When preparing a job description, it is best to ensure that any qualifications
listed relate to job criteria that have been thoughtfully prepared by the hiring
committee.

•

It can be useful to develop a clear policy to address a situation in which an
employee or applicant loses any necessary credentials. For example, if the
job description includes a requirement of a valid driver’s license, it may be
important to outline what will happen if an employee in that position loses his
or her license.

•

Job descriptions can be used to help a new employee fully understand the
expectations and duties associated with the job. They can also be an important
tool in employee evaluations (an issue discussed later in this Handbook).
For that reason, it is important to carefully review job descriptions with new
employees.

Generally, job descriptions should be updated regularly to ensure that they are
reasonable and current.
The following sample worksheet might be useful in preparing a job description.
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Sample: Job Description and Requirements Worksheet
Position: ____________________________________________________________________________________
When the job will begin: _______________________________________________________________________
Who the employee will report to: _______________________________________________________________
Describe the essential activities involved in this job (based on your hiring committee’s determination of the
job criteria):
1. __________________________________________________________________________________________
2. __________________________________________________________________________________________
3. __________________________________________________________________________________________
4.___________________________________________________________________________________________
5. __________________________________________________________________________________________
Describe any necessary knowledge, skills and experience (based on your hiring committee’s determination
of the job criteria):
1. __________________________________________________________________________________________
2. __________________________________________________________________________________________
3. __________________________________________________________________________________________
4. __________________________________________________________________________________________
5. __________________________________________________________________________________________
List any specific education requirements (i.e. grade twelve, post-secondary, etc.)
_____________________________________________________________________________________________
List any specific skills and certifications required (for example: BC teaching certificate, computer literacy,
driver’s licence, first aid, specific knowledge of machine operations, etc.)
_____________________________________________________________________________________________
List any specific physical requirements associated with the job (such as must be able to lift heavy boxes,
work evenings, etc.)
__________________________________________________________________________________________
Compenation: Hours of Work:____________

section two: defining the job requirements
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2.2 WRITING A JOB ADVERTISEMENT
Although the criteria developed for the position and the associated job description
provide the foundation, the best techniques for writing effective job advertisements
are the same as for other forms of advertising. The job is your product; the readers
of the advertisement are your potential customers. You need to know your target
audience, address them in the language they understand, and offer them what they
want. The aim is to attract interest, communicate quickly and clearly the essential
(appealing and relevant) points, and to provide clear response processes and
mechanisms. Design should concentrate on clarity and on conveying a professional
image.
In writing the job advertisement, the positive aspects of the job should be
emphasized. However, it is equally important not to exaggerate the opportunity that
is available. In other words, the writing of a job advertisement represents a kind of
balancing act – needing to describe the unique and potentially exciting possibilities
that are associated with working in your school and community, while also being
realistic about the challenges that are associated with the setting so that you find
someone who is an appropriate “fit” for the role. If the candidate who is eventually
selected for the position has unrealistic expectations, he or she may not remain in the
job, which is of no benefit to you or the employee.

“Essentially, when preparing the
job advertisement, ask yourself
“why would I want to work
here?””

Ron Pound
FNSA Effective Hiring
Practices Workshop, 2012.
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Sample Worksheet: Developing Your Posting
What is great about our school?
_______________________________________________________________________________________________
_______________________________________________________________________________________________
What is unique about our community / territory that may attract potential employees?
_______________________________________________________________________________________________
_______________________________________________________________________________________________
What is unique about our community / territory that potential employees might find challenging? Do we know
any reasons why school staff have chosen to leave our community?
_______________________________________________________________________________________________
_______________________________________________________________________________________________
Have we attempted to address issues / challenges? If so, how?
_______________________________________________________________________________________________
_______________________________________________________________________________________________
What are our terms of employment?
Salary Range __________________________________________________________________________________
Pension _______________________________________________________________________________________
Benefits _______________________________________________________________________________________
Moving Allowance ______________________________________________________________________________
Northern Living Allowance _______________________________________________________________________
Housing _______________________________________________________________________________________
Sick Days/Discretionary Days ____________________________________________________________________
Other _________________________________________________________________________________________

section two: defining the job requirements

S2-21

Market Market Market Your School
A critical consideration is the importance of marketing your school so your positions seem the most
desirable. The hiring process is aimed at attracting and selecting the best person for the position available.
That is a two way process; of course candidates have to “sell themselves” to you, but you also have to
“sell your job” to them.
As discussed in the following sections, while not over-exaggerating the positive aspects of your school and
community, it is critical that you present the most professional, enthusiastic, and appealing image possible.
Taking this approach includes highlighting the unique and interesting aspects of your school setting in all
advertisements and any other written materials used in the hiring process.
Marketing your school also involves making sure that all staff and hiring committee members act as positive
ambassadors for your school and community. The secretary should be helpful and courteous if potential
applicants call with an information request. The principal should be very positive and personable when
calling candidates to arrange their interviews. When candidates arrive at the school, someone should greet
them and make them feel at ease.
Employers are competing for the most talented and skilled candidates. It is critical that potential employees
perceive your position as their best employment option. You can achieve that goal by being excited about
the job and passionate about your school and students. When visiting the school and in all discussions,
candidates should be encouraged to ask questions so they feel comfortable and optimistic that they will
be supported and heard. Make each candidate feel confident that they are wanted.
If that individual turns out to be the best person for the job, you want to ensure that they choose your
school for their future employment. If that person is not a match for the position that is available, they may
speak highly of your school to other people, helping with future job searches. Presenting a positive image
can only be of benefit to your school.
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Suggestions for Writing a Job Ad
•

An effective job ad is not just a job description. It is a carefully crafted message
with the aim of attracting the best-qualified and most appropriate candidates for
your job.

•

Think of your job ad like a funnel, where initially you are casting the net out
wide to a broad audience, but then as the readers make their way through your
carefully crafted advertisement, they are either self-ejecting from the process
or they are mentally ticking all the boxes because they can actually picture
themselves in the role. In the end you really only want a handful of qualified and
suitable candidates to apply.

•

Be specific about the role. This will allow candidates to compare what is required
with their own skills and experience, and may discourage those who are not at all
qualified from applying.

•

Provide a salary range, so applicants who are not interested in that salary level will
not waste their time and yours by applying.

•

Clearly indicate what requirement are “must haves” and what are “nice-to-haves.”
Based upon your discussion of the criteria for the position and your school’s
needs, what are the essential qualifications, which skills are desirable, and what
previous experiences are preferred?

•

Be positive, but don’t exaggerate. When a job sounds too good to be true, it
generally is, and exaggerated ads may not attract the quality of candidate you are
seeking.

•

Provide a phone number for questions. This can help eliminate unsuitable
candidates early in the process.

•

Ask for a cover letter and CV/resumé. This can provide useful clues about
character, education level, and communication style, and help you to filter out
unsuitable candidates prior to interviews.

•

Talk to the reader. When you are writing your advertisement, avoid phrases like
“the successful candidate” or “the ideal applicant” since this will make even the
most suitable candidate question whether they’re right for the role. Rather say
something along the lines of “In this exciting role you will be working with …” or
“Coming from a strong teaching background, you will be expected to …”. Talk to
the reader. Use the word “you.”

•

Do not forget to include a closing date, after which time no more applications
will be accepted.
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Sample Job Ad One
JOB AD ONE – WHAT NOT TO DO
Needed: Grade 2 teacher for small school with three grades and 35 students.
Located in remote community in northwestern BC, with road access
sometimes limited seasonally. BC Ministry of Education Certification required.
Send resumes to: …

JOB AD ONE – A BETTER EXAMPLE
Seeking energetic Grade 2 teacher for growing school in unique rural setting.
The school has three grades with 35 students, offering flexibility and excellent
opportunities for teacher-leadership. Situated in a distinct cultural context, this
position provides a perfect environment for outdoor enthusiasts.
Requirements:
•
•
•
•

BC Teacher Regulation Branch Certification
Flexibility and interest in working in a dynamic work environment
Two to three years teaching experience preferred
Experience working a First Nations school environment a strong asset

For further information, call xxx-xxx-xxxx, or email xxxx. To apply, send cover
letter and resume to xxxxxx by closing date of xxxxxx.
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Sample Job Ad Two
PRINCIPAL, XXXXXXX SCHOOL (K-12)
The xxxxxx First Nations seeks an experienced educator to lead its school.
This is a K-12 school that includes a Headstart Program, and has an enrolment
of approximately 85 students. The school boasts a strong and supportive
parent community that demonstrates a robust sense of pride in the school,
as well as solid community partnerships with a commitment to service.
Located in the beautiful central region of British Columbia, the school’s
mission is …
If you are a dynamic educator and have demonstrated the following qualities
in previous assignments, we’d like to hear from you, with supporting
documentation:
•

Demonstrated commitment to and experience in instructional leadership
and supervision of learning.

•

Knowledge and understanding of evidence based programs and
strategies in school improvement, student achievement and staff
development.

•

A strong working knowledge of assessment for and of learning.

•

Knowledge and understanding of First Nations education issues and
highly successful experience working with First Nations communities.

•

Demonstrated experience establishing a welcoming learning environment
that creates a sense of belonging for all students.

•

Commitment to the proven value of a strong parent and school partnership
to enhance student achievement.

•

Experience in developing programs in support of student achievement
in a K-12 school.
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Sample Job Ad Three
EDUCATIONAL ASSISTANT - GENERAL
The xxxx school and community believe in the value of high expectations and
in every individual’s capacity to learn and positively impact the future. Our
school staff is committed every day to ensuring our students’ success in a
responsible and safe environment.
Working under the direction of a teacher and the supervision of a Principal,
you will work directly with students to provide a wide range of academic
assistance, monitoring behaviour, and facilitating integration in the classroom
and school environment.
No two days will be the same—you will be called on to facilitate student
learning individually or in small groups, document daily progress, support
students in learning social behaviour or life skills, supervise during recess
or lunch, and organize classroom items. In this variety-filled role, you may
also attend meetings with teachers, parents and therapists, or assist in the
student’s personal care such as feeding, hygiene or toileting.
Along with Grade 12 (or the equivalent) and current First Aid and CPR
certification, you have completed either a Community Support Worker or
Educational Assistant Program certificate, or equivalent post-secondary
courses in child or adolescent development or behaviour management.
One year of experience working with people with special needs is expected;
experience in a school setting would be strongly preferred.
Although this is currently an on-call position, it may lead to continuing
employment in the future.
With a vibrant community, unique cultural environment, magnificent natural
setting, and outstanding recreational opportunities, our community represents
a great place to live. Whether you are a hiker, skier, fisher, or lover of new
experiences, you’ll find what you’re looking for here.

S2-25

S2-26

employment toolkit for first nations schools

Sample Job Ad Four
A UNIQUE OPPORTUNITY TO WORK WITH A DYNAMIC TEAM TO
ENSURE LEARNING FOR OUR COMMUNITY.
With a positive and collaborative culture, [our school] embraces team members
with a “whatever it takes” attitude. We are looking for a person who has the
courage to take risks for the benefit of our students. Our school is transforming
and offers unprecedented professional development opportunities.
In this highly visible position, you will work and possibly live in a community
that is committed to seeing positive change for their children at school. As part
of a collaborative team, you will take an active and important role in leading
this transformation. Your multi-grade class size will be small and you will have
support staff to assist you in ensuring student success.
You have impressive references! You are excited to take on the challenge of
living in a new community and developing and sharing your teaching skills
and ability. You have proven experience in best practice and a genuine desire
to extend your learning.
You have an unwavering commitment to First Nations education, superior skill
in building positive relationships with students, parents, and co-workers, and
profound respect and understanding of First Nations histories and worldviews.
You see yourself as a learner as well as an educator, and look at challenges
as opportunities for growth.
Please submit your application by <DATE> to <NAME>, Principal
You must include in your application package the following:
•
•
•
•

Cover Letter
Copy of your valid BC Teaching Certificate
Resume
At least three professional reference names with contact information

Send your application to <email>.
Please call <phone> if you require additional information.
We are an equal opportunity employer and welcome applications from all interested candidates.
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Sample Job Ad Five
The [people] of [community] are strong and proud. We care deeply about our language
and traditions. We are active stewards of the environment and work together to protect
our territory. We see our greatest resource as our children and are looking for a teacher
to join the collaborative team at [our school].
We know that the successful candidate will bring certain skills and expertise and we
expect that they will also join our team as a learner. We provide world-class professional
development and the opportunity for personalized coaching. We want the best for our
children and know we must support teachers to be the very best.
[Our community] is located [positive description]. Our community is steeped in tradition
and we welcome teachers to fully participate as visiting community members. Although
we are almost six hours from the closest movie theatre, we have access to [two
communities] that are [distance away]. Comfortable furnished housing and a moving
allowance is available.
If you are the candidate we are looking for, you enjoy the outdoors and ample recreation
activities, and you also bring essential skills and abilities. Your classroom management
creates a safe, positive, and respectful learning climate for all students. You have high
academic expectations for students and understand how powerful individualized
planning can be for students. You also are willing to join a progressive team that is
focused on student achievement and is prepared to do whatever it takes to support
students. You see yourself as a learner and seek professional development in the form
of coaching, professional learning communities, and feedback on your instruction.
[Our school] has undergone a transformation over the last year. Our focus is student
achievement and we are looking forward to adding qualified teachers to our team. You
must hold BC certification. Our school’s salary reflects the neighbouring school district.
Please send your application package including the following information:
•
Cover letter and resume
•
Three professional references with contact information
•
Copy of BC Certification and Current criminal record check
Forward application package via email to …
For further information call …
We are an equal opportunity employer and welcome applications from all interested candidates.
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2.3 ADVERTISING THE JOB
Deciding how to advertise for candidates involves considering a number of factors,
and one or more options may be pursued as appropriate and necessary.

 o begin, it is always important to be aware if the First Nation
T
has a job posting policy that applies to the school, as well. It is
critical to follow any mandatory protocols established by the
community.

If it seems likely that an appropriate person may be found nearby, a local job posting
may be adequate. But be cautious; while this may be the most cost and time-effective
method of recruitment in the short-term, it will not result in the widest choice of
candidates.
In many cases, and especially if specific or extensive skills are required, it may be
necessary to advertise more widely to attract an adequate number of qualified
applicants. Usually, when hiring a new teacher or principal it is important to cast a
wide net, and the most effective hiring processes often involve an effort to search
aggressively and strategically. Therefore, it is useful to consider all sources and/or
avenues for securing the names of qualified individuals to fill an opening.
•

It is always beneficial to develop and maintain professional networks that may
serve as sources for candidates or recommendations of candidates. Notify the
people in your network when vacancies arise.

•

A partnership between Make a Future and FNESC/FNSA provides First Nations
schools with access to the Make a Future services and web site, which facilitates
high quality, innovative promotion of employment opportunities to a broad
audience, enhancing the recruitment efforts of First Nations schools. See www.
makeafuture.ca for more information.

•

You can also formally advertise positions through pre-service certification
programs, professional associations, and Internet-based employment services.

•

You should investigate available on-line options for advertising positions. For
instance, Craig’s List is a widely-used, effective and inexpensive mechanism for
advertising available positions, and Indeed.ca is also an excellent option for
employment advertising -- offering free or low cost job postings.

When advertising for a new job, do not forget to update your own school
information. A well-placed vacancy announcement will likely increase website traffic
and requests for information about your school’s size, culture, and performance.
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To attract the best candidates and reduce staff burden, plan to update the school
website to include the most current information, and have information packages
ready for easy distribution – possibly including pamphlets showcasing the community,
real estate listings (if applicable), nearby provincial and national park brochures, etc.
When writing a job advertisement, remember that the British Columbia Human
Rights Code prohibits discrimination in employment based on race, national or
ethnic origin, colour, religion, sex, sexual orientation, marital status, family status,
disability, and conviction for an offence unrelated to the employment or intended
employment. It is also a discriminatory practice for employers to use or circulate any
form of application for employment or to publish any advertisement that expresses
or implies any limitation, specification, or preference based on a prohibited ground of
discrimination. The common understanding at the present time is that it Is provincial,
rather than federal, legislation that applies with respect to labour and employment
(and associated discrimination issues), in First Nations schools.
However, you can indicate in your advertisement that the successful candidate
ideally will have experience working with First Nations people, or that an excellent
understanding of a particular First Nation’s language, culture, history and customs
is required. If included, that criterion must then be used consistently throughout the
hiring process and must be directly related to the job requirements. You may also give
preference in hiring to First Nations people in the First Nations school’s hiring process.
A process is provided for pre-approval by the Human Rights Tribunal of such proposed
programs to prefer First Nations candidates, but that pre-approval is not necessary to
successfully defend a discrimination claim.
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Implementing the
Hiring Process

“Resist quick or emotional decisions. Search Committee members commonly make
decisions about candidates within the first three minutes of an interview and
base these decisions upon personal attraction, candidate reputation, or candidate
similarities to the search committee member. Well-coached candidates know this. In
hiring, it is important to consider these initial reactions but remain focused on the
goals and criteria for the hire. The hiring process should be methodical in surfacing
these initial reactions and helping committee members work with them and other
information to make a well-informed decision.” (Clifford, 2012)

3.1 SHORT-LISTING

Assessing Resumes; Relating the Assessment to Your Criteria
The goal of the application review is to identify the top candidates to
be interviewed. The best way to meet that goal is to ensure that search
committee members fully understand the selection criteria you have
collectively established and consistently review applications according to those
criteria.
One way to build reliability in the short-listing process is to have members
rate a mock application and discuss their opinions. This step will help to build
consensus about what the team is looking for in the short-listing process.
The criteria used in short-listing can usually be split into three sections:
•

Technical – does the candidate have the necessary education, training or
qualifications to succeed in the role?
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•

Experience – has the candidate worked in a similar role before?

•

Personal – has the candidate given examples of when they have demonstrated
the required competencies and attributes?

Further, short-listing involves understanding what essential qualities are required to do
the job; specific qualifications, subject knowledge, number of years of experience, etc.
Applicants who do not demonstrate these essential criteria in their application should
not be shortlisted.
Desirable qualities are those which you would like applicants to have, but are not
essential to the job itself. These tend to be ‘softer’ skills, such as specific experience
and personality traits that would be beneficial but are not essential, and specific
knowledge that can be gained through training and/or experience.
The basic goal of short listing is to exclude unsuitable candidates as quickly as
possible. It is useful to start with an idea about the number of candidates that you
want to interview. If there are a large number of applications, then the principal, or an
experienced member of the hiring committee, may do an initial shortlist based on easy
to identify, essential criteria.
To review the remaining applicants, and to keep things fair, it is a good idea to come
up with a rating system and rank candidates according to each defined criteria.
Developing a screening chart will enable the hiring committee to mark which
candidate meets which criteria. The chart allows each member to go through each
application, putting a score by each key criteria. The committee members can then
quickly see which candidates best meet the school’s needs.

Other Tips for Short Listing
•

For efficiency, the task of shortlisting can be delegated to the leader of the Hiring
Committee.

•

It is critical that the hiring committee members have no conflict of interest.

•

Set your educational, professional qualifications and experience minimums and
produce a list of all the candidates who meet your minimum criteria first. This will
save a lot of time. As you go through this list, rank each candidate based on your
essential factors and record the results.
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•

During the application review, all committee members should have the same
information about each candidate, use the same rating form, and submit
responses independently.

•

A blind review can be considered, which eliminates names and significant
identifiers from application forms in order to reduce biases. The hiring committee
can ask support staff to eliminate names or other non-vital information prior to
the review of applications.

•

It is often useful to think carefully about inconsistencies within applications. For
example, if you are looking to fill a permanent role and you want a teacher who
will commit for a long term, you may want to ignore candidates with a vague
employment history and frequent job changes.

•

Stick to your criteria as much as possible, but be flexible. It is impossible to expect
that a candidate will satisfy all the requirements while having perfect education,
professional qualifications and experience. Recognize that you may have to
deviate slightly, but to eliminate bias, try to make your decisions based on the
person who most closely matches the criteria you have specified for the job.

•

When screening resumes, it is important not to focus too heavily on one aspect.
Instead, look for a relevant mix of education, experience and skills.

•

Developing a screening chart will enable the person who is shortlisting to score
each candidate according to the established job criteria.
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3.2 ARRANGING THE INTERVIEW
Once the screening process is complete, the interview can be arranged.
The implementation of this aspect of the hiring process will depend to a large extent
upon specific community needs and circumstances. Some communities, especially
those in remote locations and with a very limited budget, will screen promising
candidates through a telephone interview, and then have one or a few finalists visit
the school in person. Emerging information and communications technologies are
making new options available, such as Skype. That being said, it is likely true that
the best option is to have them all visit the school and community in person for
interviews. But in the end either approach can be successful, and the suggestions
outlined below should be adapted to whatever circumstances exist in your community

It is important to
remember that if
interviews have been
scheduled, they must
proceed. It might be
useful to have a back-up
plan ready in the
event that unexpected
situations arise, such
as agreeing that the
principal will conduct
interviews alone if
absolutely necessary.
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3.3 PREPARING FOR THE INTERVIEW
It is clearly necessary to begin by informing candidates of the date, time, and place of
the scheduled interview and make the necessary arrangements. Make sure that you
allow adequate time for the interviews and all follow-up that is needed. A common
rule of thumb is to allow one hour per interview, plus fifteen to twenty minutes
after each interview to allow the interview panel members to discuss the applicant’s
presentation and responses. And when arranging interviews, remember that they can
be intensive and therefore tiring. Pace things accordingly.
If the interview will be in person, be sure to establish an understanding regarding
expenses etc. For example, if a candidate wants to bring a spouse to visit the
community and surrounding area, ensure that there is a clear understanding of who
will pay for the associated expenses. Also, you may pre-arrange for candidates (either
with or without their spouse) to:
•
•
•

tour the school (including the classroom he / she will be assigned) and meet the
other staff;
meet key leaders (e.g. School Governing Authority chair / members, Parents Club
leader, Band Council member with education portfolio, etc.); and
check for / tour available housing.

Also, it may be useful to ask the candidates who will be interviewed for additional
information that will assist with decision-making. For example, individuals who come
for an interview may be asked to fill out a standard application form, which will
ensure that you obtain any necessary information that may not be included on all of
the resumes. The application form may include an authorization for reference checks.
It is also useful to remind candidates to bring their references to the interview as you
will need to do follow-up.
In addition, employers should ask all short-listed candidates to sign and return a
declaration and agreement, verifying that the information provided is truthful and
confirming the candidate’s permission to contact references. Important privacy
considerations are implicated if a prospective employer wishes to conduct social
media checks. While such checks may appear desirable, the Information and Privacy
Commissioner has expressed concern over this practice and recommends that before
such checks occur, a Privacy Assessment be conducted. Additional information
concerning social media checks can be found on the Office of the Information and
Privacy Commissioner’s website - OIPC.bc.ca under “Guidance Documents.” Of course,
if a social media check is to occur, the prospective employee’s consent should be
obtained, and the information retained in accordance with the time limits described
above.
A sample form for obtaining the declaration and obtaining relevant consents is as
follows:
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Sample: Applicant’s Declaration and Agreement
In consideration of <Name of Organization> considering my application for employment:
1. I declare that all of the information I have given in this application form, interview, and in my resume and
any other attachments is complete and true in every respect. I understand that if any of this information is
found to be untrue or incomplete, or if I fail to respond completely and truthfully to any questions asked,
my application may be rejected, or in the event that my application is successful, my employment may
be terminated for cause.
2. As a condition of application and possible employment, I authorize [the school] to contact any references,
school or faculty associates, or past or present employers named in this application form or in my resume
and any other attachments, and to review social media sites, such as Facebook, Twitter and LinkedIn,
for the purposes of:
(a) verifying my qualifications and the other information in these documents
(b) assessing my past work performance; and
(c) determining my suitability for employment.
3. I understand that all references will be received in confidence by [the school] and will not be released
to me without the referees’ consent.
4. I also understand that any offer of employment is conditional on receipt of a satisfactory criminal record
check. I understand that I am responsible for any costs associated with that record check. .

Signature of applicant: ..................................................... Print Name:............................................................
Date: .................................................................................
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When making plans for the interviews, make sure that you allow adequate time for
the interview and all follow-up that will take place. Also, while recognizing that cost
constraints may lead some schools to schedule as many interviews as possible within a
limited timeframe, if possible it is useful to avoid over-taxing the interview committee,
as interviewing can be intensive and therefore tiring.

Arranging the Interview Setting
It is of course important to arrange the interview setting in advance, choosing an
appropriate environment – one that is quiet and free from distractions. Generally, it is
important to facilitate physical comfort, eye-contact, and privacy.

3.4 DEVELOPING THE INTERVIEW QUESTIONS
Preparing the interview questions is generally considered one of the most important
aspects of successful interviewing. Today, many human resource experts are
recommending that interviewing should be behavioural-based.
There is no real difference in the actual format of the behavioural-based or
traditional interview. It still involves an interviewer asking candidates to respond to
a predetermined and consistent series of questions. The difference is in the type of
interview questions that will be asked.
Behavioural-based interviewing is focused on discovering how the candidate acted
in previous specific employment-related situations. The reasoning behind this
approach is the growing evidence showing that how a person behaved in the past
is a strong predictor of how they will behave in the future – i.e. “past performance
predicts future performance.” However, asking questions in this way also provides
an opportunity for asking the candidate what they learned from the situation and
how they have handled similar situations since then. This information can provide
information about how flexible and open to learning a candidate may be.
In a behavioural interview, an employer has decided what skills, attitudes and
knowledge are needed for the position and asks questions to find out if the
candidates have them. But instead of asking how the candidates would behave,
the questions focus on how they did behave. The interviewer will ask about how
candidates handled a situation in the past, instead of what they might do in the
future. The questions aim to elicit specific “real life” examples of how people behaved
in situations related to the questions.
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Generally, behavioural interview questions are more probing and more specific than
traditional interview questions. A traditional job interview asks a series of questions
that typically have uncomplicated answers like “What did you like about your job?”
or “What are your strengths and weaknesses?” or “What were your responsibilities?”
Behavioural interview questions are more focused. For example, “Give an example of
a goal you reached and tell me how you achieved it?” or “Talk about a time when you
encountered a difficult situation with a supervisor. How did you handle it?” “What
would you do differently now if the situation arose again?” The following are other
examples of behavioural-based questions.
•

Describe a decision you made that was unpopular and how you worked with
others to gain their support?

•

Have you ever had to convince a team to work on a project they weren’t thrilled
about? What did you do to improve the situation and how successful was your
intervention? What have you learned from that experience?

•

Talk about a time in your work life when you have gone above and beyond the
call of duty? What was the situation and what motivated you? How did it turn
out? Would you do it again?

•

Give an example of how you have handled unexpected changes in your work
plans. How would you advise others based on your experience?

•

Please describe a situation when you handled a difficult issue with a co-worker.
What were your goals in trying to manage the situation and how successful were
you in meeting those goals? What would you do differently if this were to happen
today? Tell me about a time when you had to work under serious pressure and
how you worked to complete the task.

Additional behavioural-based questions also often involve follow-up questions, asking
candidates to share more details about what they did, what they said, and how they
reacted or felt. Other sample behaviour-based interview questions are highlighted
below.
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Sample Behaviour-Based Interview Questions
•

How do you handle challenges? Please give an example of how you have done this in the past.

•

Give an example of how you usually set goals and achieve them.

•

What do you do if you disagree with someone at work?

•

Give an example of a time when you used logic to solve a problem.

•

Give an example of a goal you reached and tell me how you achieved it.

•

Give an example of a goal you didn’t meet. Why? How did you respond? What did you learn from the experience?

•

Describe a stressful situation at work and how you handled it.

•

Talk about a time when you didn’t have enough work to do? How did you handle the situation?

•

Talk about a time when a project was put in jeopardy because of an error that you made? What did you do and
what have you learned from this situation?

•

Talk about a time when you had to make a decision involving several options, none of which was perfect. What
factors did you consider? In the end, were the factors the right ones? Was the decision a good one?

•

Have you ever postponed making a decision? Why?

•

Talk about a time when you have had to uphold and implement a policy you weren’t in agreement with. How did
you proceed? Would you change anything if you were to do this again?

•

Talk about a time when you have had to juggle multiple projects. How did you manage the situation? Was the
strategy successful or would you change it in any way?

•

Talk about a time when you had to complete a project under very tight and strict timelines. How did you manage
the work? Was your strategy successful? What would you do differently given the same situation again?

•

What do you do when your schedule is interrupted? Give an example of how you handle those situations.

•

Talk about a project that you worked on as a member of a team. Were you comfortable with the role you played?
Would you do it differently if you were to do it again?

•

Share an example of how you were able to motivate employees or co-workers.

•

Do you listen? Give an example of when you did or when you didn’t listen.

•

Talk about a time when you handled a difficult situation with a co-worker or co-workers [students, parents,
supervisor]. Was your intervention successful? What advice would you give to others who may be facing a similar
situation?
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3.5 CONDUCTING THE INTERVIEW
The interview process will assist you in choosing the most qualified and appropriate
person from among the candidates you have short-listed. Generally, in the interview
you are looking for an individual with:
•
•
•
•
•

job related knowledge, skills, ability and experience;
intelligence and aptitude;
relevant education and training;
positive social, personal and behavioural qualities; and
positive attributes including such traits as dependability, enthusiasm and
motivation.

The following is a list of interview stages. It is good to try to include all of these stages
in each interview.
1. Preparing for the Questioning: Prior to the interviews, the hiring committee
members should review the job description and all information submitted by the
applicant, looking for alignment between the school’s needs and the applicant’s
qualifications and experience, and also identifying any questions that arise from the
resume, such as unexplained gaps in employment or very frequent job changes. It will
be useful to use the interview process as an opportunity to explore these questions.
It may also be useful to have the interview committee members take some time to
reflect upon their own experiences to help prepare for an effective interview. For
example, they might think about a positive interview experience they had, asking
themselves …
•

“What verbal or non-verbal gestures did the interviewers display that made you
feel positive?”

•

“What actions did the interviewer take before, during, and to close the
interview?”

•

“How did the interviewers make you feel, and did that help you to provide more
meaningful responses?”

•

“Is there anything else that you think contributed to the positive experience?”

2. Opening: This stage should include establishing the objectives of the interview,
explaining how the interview will proceed, and exchanging enough information to
determine if the interview should continue. The opening stage includes:
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•

Putting the Applicant At Ease: Before you begin the interview, it is helpful
to make the applicant feel welcome and at ease by offering a chair, taking the
applicant’s coat, offering a coffee, introducing yourself, and beginning with a few
brief informal comments. It is helpful to provide note paper and a glass of water.

•

Explaining the Objectives of the Interview: In this stage, you may want to
outline the aim of and what will take place during the interview. If any tests will
be conducted, it is good practice to explain the tests and their purpose.

•

Explaining Why the Interviewers Will Be Taking Notes: During the interview,
the committee members who did not ask the specific question should all take
notes to serve as a reminder of the key points that arise. The person on the
interview committee who asks the question (and this person can rotate) will not
take notes but will be an active listener for the candidate. They may ask further
questions for clarification if necessary. The notes will be important when the
interview committee members later discuss their perspectives of the candidates.
Usually notes are kept on a template form, which should include a place for
recording scores for each question.

•

Outlining the Position: It is important to provide a brief overview of the position
early in the interview. Doing so provides an opportunity to ensure that the
applicant’s expectations are consistent with the available position, and that the
applicant understands the situation before a significant amount of information is
exchanged.

3. Data Exchange: This is the main stage of the interview, involving the gathering
of information you will need to make your selection. The way in which you gather
information is crucial, and you need to ask appropriate questions and constantly
evaluate the applicant’s responses.
•

Do not be afraid to ask a question in a different way if the first response is
unsatisfactory. For example, you may want to say, “That answer didn’t really
address the issue I was aiming at. Perhaps you could tell me…”

•

Also don’t be afraid to allow for pauses and silences, as the applicant thinks
about an answer; don’t rush the applicant.

During the data exchange you need to gather information about the work history,
educational background, and professional goals of the applicant. Some of the things
you might want to explore include:
•
•
•

specific duties and responsibilities in prior positions;
accomplishments at previous jobs;
progress in terms of new positions and employment moves;
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•
•
•
•
•
•
•
•

the applicant’s likes and dislikes in terms of employment;
the applicant’s ability to work independently / take direction from a number of
different people;
the applicant’s ability to make decisions;
any failures of the past and how they were dealt with;
the educational background of the applicant;
reasons for leaving his or her last job / reasons for seeking this position;
if the applicant has future plans for education, and is interested in further training
and schooling; and
the applicant’s long-term employment goals.
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“Remember … you set the tone
for the interview, and that is
important. A negative interview
atmosphere will make candidates
feel nervous, which will interfere
with your ability to determine
their true abilities. If they have
a negative experience, people

Be sure to give the applicant an opportunity to ask you questions about the position
and the organization. Again, you want potential candidates to make informed
decisions about whether the position and employment setting is right for them. A
wrong decision can result in significant costs for both the employer and the new
employee. The kinds of questions asked by candidates may also be helpful in your
evaluation of the applicant.

may also share their negative
perspectives with others. When
conducting an interview, you
are the face of the school and
community. Make an effort
to connect people to the
community and make them feel

4. Closing: After you have gathered all of the information needed to make a hiring
choice, you should close the interview. This may involve reviewing your notes and
clarifying any points which are still not clear, allowing the applicant an opportunity to
ask any questions he or she might have, and establishing a system for follow-up, such
as indicating how and when you will notify the applicant of your decision.

welcome. Doing so may have
unforeseen benefits even if the
candidate is not hired for the
particular position open at the
time.”

Ron Pound, Effective
Hiring Practices Workshop,
2012.
Other Tips for Interviews
•

Ask questions that require more than a “yes” or “no” answer. The best questions
encourage the applicant to talk – that is, open-ended questions that require
candidates to provide substantive responses about how they might apply skills to
the unique needs of your school.

•

Follow the pre-determined order of questions. Ask questions in a logical
sequence, and don’t jump around from one issue to another.

•

Interviews should be structured, but should allow for questions that arise.
Follow-up on interesting and unusual responses, and use probing questions to
learn more about the applicant.

•

As an interviewer, demonstrate enthusiasm for your school and community.

•

Do not allow one or a few of the search committee members to dominate
questioning.
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•

Emphasize what is needed and the key aspects of the job.

•

Take notes.

•

Stay open-minded; don’t make up your mind too early, and don’t let one factor
make your decision.

•

At the end of the interview, tell the applicant what to expect next, such as when
you will call or if the applicant should phone you.

Interview Cautions
There are several questions that are inappropriate and possibly illegal to ask during
an interview. For example, you should not ask an applicant about his or her age,
height, weight, marital status, spouse’s name or occupation, religion, national or
ethnic origin, number and/or age of children, potential disabilities, sexual orientation,
affiliation with unions, child care arrangements, or future plans to become pregnant
or have children.
The following illustrates an appropriate and inappropriate way to phrase a question
during an interview:
An inappropriate question: Do you have any young children who might
interfere with your work?
A more appropriate question: In this job, you may be required to work
varying hours, such as an occasional Saturday or evening. Will that be a
problem for you?

Interviewers should not make any written comments based on prohibited grounds
of discrimination – not even rough notes on interview comment sheets. Personal
identifiers (such as noting the person’s gender, race, approximate age…) may be
useful for remembering the applicants after they have left, but records of that nature
increase the risks if a human rights complaint is brought.
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Can You Ask the Following Questions?
Have you ever worked under a different name?

Generally, no. You may only ask about this after the
selection process, if necessary to check references.

How many children do you have?

No.

Are you planning to start a family soon?

No.

Would you be able to work Saturdays when necessary?

You can ask this if it is a job requirement.

Can we see your birth certificate before we hire you?

You cannot ask this question until after a person is
hired.

Do you have any disabilities?

No.

This job requires heavy lifting. Is that o.k. for you?

You can ask this if it is a job related requirement.

Were you born in this country?

No.

If you’re hired will you provide a photo for your file?

Yes.

Will you provide a photo to attach to your applications?

You cannot request this until after a person is hired.

Have your wages ever been garnished?

No.

Who referred you for a position here?

Yes.

Are you single, married or divorced?

No.

Do you plan to move any time soon?

No.

Do you own or rent your home?

No.

Do you speak any languages fluently?

You can only ask this if it is a job related requirement.

Do you attend Church? Which one?

No.

What is your ancestry?

No.

What schools have you attended?

Yes.

Have you ever been arrested?

You can only ask about convictions, and only if it is
job related.

Who should we notify in case of an emergency?

Yes.

Have you ever had trouble getting credit?

No.

Have you ever worked with a First Nations organization?

You can ask this if it is a job related requirement.
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3.6 TASK PERFORMANCE

When hiring teachers, it is
imperative to consider each
candidate’s willingness to
promote a challenging, caring
school environment, and their

A variety of tests or task performance activities can be used to assess the skills of
applicants, such as tests to assess the applicant’s typing ability, computer skills, and/
or ability to write formal letters, fill out forms, and write reports. Such tests can help
to distinguish between similarly qualified candidates, and are a consistent measure if
all of the tests are performed under the same conditions. However, it is important not
to rely too heavily on tests. They should be viewed as one factor among many to be
considered, and remember – some people do not respond well to tests, but perform
very well in other circumstances.

interest in students of all levels
of ability and motivation. In the
end, the classroom is where all
students spend most of their
day, and what happens there

If you ask applicants to take a test as an aspect of the interview process, the tests
should be done using a standard format, in a consistent environment, and in a neutral
way. In addition, human rights legislation applies to testing. For example, an applicant
with a disability may need to be accommodated in performing tests.

significantly influences how
they feel about themselves as
learners.

(Pasi, 2001)

If you are filling a teacher position, the most promising candidate or a small number
of promising candidates may be asked to teach a 20-minute demonstration lesson to
the committee or even to a class of students. Simulations should only be included in
the interview process if all candidates will have the same opportunity. For example, it
may be unfair to only offer the opportunity for a demonstration lesson to candidates
interviewed in person, and not those interviewed by, for instance, Skype.
Overall, a demonstration lesson can be a vital part of the hiring process; when
candidates are able to deliver a well-planned and executed lesson to students under
close scrutiny and within tight time constraints, they often have the competence
required for the job. But remember, although simulated lessons may be an accurate
portrayal of a person’s on-the-job skills, they may not always be effective. Simulations
therefore should be used with caution; when they go well, they are powerful; when
simulations fail, they can be meaningless.
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Sample Lesson Simulations
Interviewer: “We are now going to ask you to simulate a lesson for the panel. I will give you three choices
and you will choose one. We will give you ten minutes to prepare and you can then give your mini lesson.”
This simulation adds to the time it takes to complete the interview. If the interview is taking place on the
phone or through a video link, you may want to give the candidate an opportunity to hang up and call back
in ten minutes.

Choices of mini lessons:
1. Treat the panel as if they are all members of a new drivers class. Today, you want them to learn how to
fill their car with gas.

2. T
 reat the panel as a class of [grade xx] students. Today, you want to teach them a lesson on a
topic of your choosing or on bullying.
3. T
 reat the panel as a group of colleagues with whom you have been working for some time. Today,
you want them to learn and/or deepen their knowledge of basic lesson design.
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Following the Interviews

4.1 EVALUATING INTERVIEW RESPONSES
Following each interview, the hiring committee members should take time to
consider the applicant, thinking primarily about which candidate aligns best
with school priorities and community values.
Hiring committee members should review the notes they took and make any
necessary additions. Committee members can also complete an applicant
appraisal form individually and then compare scores. The final decision,
however, should reflect a number of factors, some of which may not be
included on the forms, and it is usually best not to focus too heavily on one or
two criteria.

4.2 CHECKING REFERENCES
It is critical to always check an applicant’s references before he or she is hired.
In fact, reference checks can be among the most reliable selection methods
as long as relevant questions are asked and adequate time is allocated for
a thorough dialogue. References will provide information that should be a
central factor in your decision-making. Therefore, make sure to obtain consent
from all candidates in writing to contact their references and prior employers
(whether listed as references or not). Of course, if an individual is unwilling to
provide that consent, that is a strong indicator of a potential problem.
Reference checks should be implemented for all applicants who have been
interviewed.
•

It is critical that the people providing references have actually seen the
applicant perform their work.
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•

The same person should conduct all reference checks in order to ensure a
consistent approach and scoring.

It is important to make every effort to watch for false references. In rare cases, people
who feel that they really need a positive reference may ask a friend or someone
they do not know well to write one for them. They may also write a fake reference
themselves and sign it with a fake name. In fact, there are even web-based services
that offer fake work histories and references to job seekers. This makes it more
important than ever to follow-up on written references with thoughtful personal
phone calls and careful questioning about past employment performance.
As with all of the other steps of the hiring process, it is important to be well prepared
for the reference checks; it is useful to have a form prepared before you make calls,
and to ask consistent questions.

4.3 SELECTION
In order to select the applicant who most closely matches the school’s needs and the
established criteria for the position, the Hiring Committee should carefully discuss all
of the information collected for each applicant, comparing interview and reference
check scores, and taking into consideration other factors and “gut feelings” regarding
whether each applicant would be a good fit for the school and community.

4.4 MAKING AN OFFER
Once a decision has been made, the successful applicant is sent an offer of
employment.
An applicant may be told in person or in a telephone conversation that he or she has
been selected for the position, but the conversation should be to the effect that the
employer will be making an offer in writing, and that the conversation itself should
not be regarded as the offer.
The terms and conditions of employment must be specified in the letter of offer
and any conditions (such as a criminal record check or verification of teaching
qualifications) should be spelled out in the written offer. The written offer should
also indicate that the employee will be bound by the school’s employment policies,
as amended from time to time. It is important that the applicant is told in the letter
whether there is a probationary period and the possibility that it may be extended.
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Sample Reference Check Questions


 as the applicant employed by your organization/school? If yes, what was the date of that
W
employment?



What was his or her job title?



What was the nature of the work performed?



If (the applicant) had supervisory responsibilities, please describe how the applicant fulfilled this role in
his/her employment with your organization.



Please describe how (the applicant) worked with others?



How was (the applicant’s) attendance record?



Did the applicant arrive to work on time?



How would you describe (the applicant’s) ability to complete the work assigned to him/her?



What strengths did (the applicant) demonstrate?



What were (the applicant’s) areas for improvement?



How well did the applicant follow instructions when in your employ?



Please describe how the applicant was able to work independently? Was the applicant reliable?



Please give examples of how this was demonstrated.



 ow would you rate the applicant’s performance? Excellent, good, average, below average, or poor?
H
Please describe why you chose that response.



 ould you recommend this person for a job, or would you rehire (the applicant)? Yes or no? If no, why
W
not?

You may want to add additional questions that are specific for each job, but be sure to
ask the same questions in all reference checks.
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An offer letter can also contain other details, such as the term of employment, with
a start date, hours, and the starting salary and benefits. A full job description can
also be included with the offer as an attachment. Policies or documents referred to in
the written agreement should be available for the person to review before accepting
the employment. Potential employees should have a clear understanding of their job
responsibilities prior to accepting employment.
The offer also may be subject to the signing of a contract, or to the signing of the
offer by both the employer and employee. A contract that an employee is required
to sign after employment has been commenced, or even after the offer has been
accepted, may be unenforceable.
More details about written employment agreements are provided in Appendix One.

Licensing and Membership Checks
If a job applicant is required to be a registered member of an organization or to be
licensed, those requirements should be specified, preferably in writing, at the time you
offer the employment. For example, an offer to a teacher could state that the offer is
conditional upon the applicant holding a valid certificate issued by the BC Ministry of
Education Teacher Regulation Services (or holding other specified qualifications) and
providing satisfactory evidence of that status (or the other qualifications). Licensing
requirements should also be indicated in the job advertisement. If it is a condition of
employment that membership in good standing in a professional association or other
body be maintained, that should also be specified in the employment contract.

Using Ministry of Education Teacher Regulation Services (TRS)
Resources When Hiring Teachers
When hiring a teacher, it is important to ensure that they meet the certification
requirements established for First Nations schools. FNESC and FNSA have
created a pamphlet providing further information about this important issue.
The pamphlet outlines the requirements that exist, potential consequences and
considerations related to those requirements, how to use Ministry of Education
resources to verify an applicant’s certification status, and TRS certified teacher
reporting requirements for Independent and non-Independent First Nation
schools. The resource, BC First Nations Schools and Hiring Certified Teachers:
Things to Know, is available from www.fnsa.ca.
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Criminal Record Checks
In the Criminal Records Review Act (BC), “employer” is defined as including a board as
defined in the School Act and an authority as defined in the Independent School Act.
“Employer” also includes an individual or corporation (including societies) that receives
operating funds from the provincial government. An “employer” is required to ensure
that every individual who is hired for employment involving work with children and
every employee who works with children undergoes a criminal record check (section
8(1)). An employer must not require an applicant for employment to authorize a
criminal record check under that Act unless the employer has offered employment to
the applicant and that offer could be subject to a satisfactory criminal records check
(section 8(2)). The employer is also required to inform individuals of the requirements
of the Act if those individuals are employed by or are applicants for employment with
the employer in a job that involves working with children (section 8(3)).

Given the importance of this
issue, FNESC and FNSA have
published a pamphlet on
Criminal Record Checks and
First Nations Schools, which
outlines the steps to be taken
with school staff and volunteers.
The information is separated
for First Nations schools that
have Independent school status

Whether or not your First Nations school falls within the definitions described above,
it is wise to require satisfactory criminal record checks of all employees working in a
school as a condition of employment.

and those that do not, as the
requirements and procedures are
different in each of those cases.

See www.fnsa.ca for a copy.
Criminal record checks are intended to help protect children from abuse. Already more
than 280,000 British Columbians have been subject to having such a check in order
to access a range of employment opportunities, including anyone who works with
children. This issue is discussed in more detail in Section 7, Item Four, of this Toolkit in
the section “What you should know about the Criminal Records Review Act.”
Employers should be aware, however, that simply meeting the requirements of the
Criminal Records Review Act may not be enough to protect them from a claim of
negligence if an employee who works with children abuses them in the course of that
employment.
Also see the section on the Criminal Code in Section 7 of this Toolkit.

4.5 RESPONSIBILITIES TO UNSUCCESSFUL CANDIDATES
Ideally, it is valuable to contact the unsuccessful applicants thanking them for their
interest in the position and informing them that it has been filled. You may want to
suggest to them that you will keep their resumes on file for future consideration for a
set period of time, but if you do so, you should be sure to consider their resumes for
all relevant positions that become available during that time.
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Document Each Step in the Process
It is important to be fully prepared to account for your hiring decision if compelled
to do so by an unsuccessful applicant. Hiring processes should be formalized and
systematic, and each step in the hiring process should be documented. Should
challenges be made to search committee decisions, documentation can then be
produced, if appropriate, to show that the search proceeded systematically and
without bias.
It is important to remember that any template forms used during the interview process
could be requested in a legal challenge and may be subject to disclosure under the
applicable privacy legislation. Therefore, when taking notes during the interview,
personal or “off the cuff” comments should be carefully avoided. It is important to
remember that privacy considerations apply with respect to the successful candidate’s
personal information and the personal information of any unsuccessful candidate.
Thus, while you should be able to justify the decision if ever called on to do so,
care will need to be exercised in how any decision is explained to an unsuccessful
candidate.
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Sample Rejection Letters

SAMPLE LETTER FOR APPLICANTS NOT INTERVIEWED
Dear (Applicant),
Thank you for your recent application. We sincerely appreciate your interest in our school.
I regret to inform you that we have offered the position to another applicant whom we think best
meets our needs for the position.
Again, we thank you for your interest in our school, and the time you spent in submitting an application.
We wish you every success in your job search.
Sincerely,

SAMPLE LETTER FOR APPLICANTS WHO WERE INTERVIEWED
Dear (Applicant),
Thank you for your recent application and interview for (the position). We sincerely appreciate your
interest in our school.
I want to inform you that we have offered the position to another applicant whom we think best meets
our needs for the position. It was a difficult decision because a number of applicants were strong
candidates. We will keep your application on file for a period of 60 days in the event that another
position for which you are qualified becomes available.
Again, we thank you for your interest in our school, and for attending the interview. We wish you every
success in your job search.
Sincerely,
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Sample Script for Contacting Unsuccessful Candidates

“I am calling you today to follow-up on your interview with us and let you know that another candidate
better satisfied our hiring criteria. That person has accepted our offer of employment and the panel
has reported the outcome to our Board/Band Council. On behalf of the hiring committee, I would
like to extend our sincere thanks to you for your time and attention, and we wish you great success
in your future. Thank you.”
Some unsuccessful applicants may wish to engage with you in a conversation about why you made
the hiring decision. Don’t!
If you feel that you have to say anything else in response, repeat in different words what you already
said:
“As I said, the successful candidate better satisfied our hiring criteria and the panel has completed
this competition. Thank you again.”
If you went through the hiring process and did not find a suitable candidate you should still call the
candidates that did have interviews and let them know the outcome.
“I am calling you today to follow-up on your interview with us and let you know that we are not able
to offer you the position. On behalf of the hiring committee, I would like to extend our sincere thanks
to you for your time and attention, and we wish you great success in your future. Thank you.”

section four: following the interviews

A NOTE ABOUT RETENTION.
Challenges related to principal and teacher recruitment are all too common for many
First Nations schools. Too often, educators with limited experience accept a job with
a First Nations school, and then leave the school when they are able to access other
opportunities. If this is a particular concern for your school, make it an explicit hiring
criterion, and address the issue during the interview process. You could ask “ideally
we want a principal who will commit for a minimum of “x” years. Where do you see
yourself in the next five years?” If the criterion is a high enough priority, you could
select a candidate who may be less skilled but has significant potential given training
and experience – if he or she is committed to remaining in the position for a longterm. You of course cannot require a new employee to stay in the job after hiring, but
you can offer incentives, such as a retention bonus payable after a defined length of
employment (say three years), or a commitment to pay for training after an agreed
upon term of employment has been met.
The issue of retention is also addressed in more detail in the FNESC/FNSA publication:
Employee Recruitment Practices, A Guide for Training Sessions for First Nations
Schools: Employee Retention Practices. That resource includes information related
to common reasons teachers leave employment positions, professional development
opportunities to support educators, the role of the principal in keeping teachers,
recognition efforts, and encouraging educators to focus on their personal well-being.
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Supporting Employees

5.1 NEW EMPLOYEES

Probationary Periods
It is common for new employees to be subject to a probationary period,
which is intended to allow for a mutual assessment as to whether the
employee and position are suitable for one another.
If there is to be a probationary period, it must be mentioned as a condition
in the offer of employment, and the implications of dismissal during the
probationary period must be made clear. The length of the probationary
period must be noted in the letter of offer and written contract. If an
employee has accepted a position without having been told about the
probationary period, the employee will have a strong argument that probation
was not a term of the contract.
The length of the probationary period is usually three months, although it is
sometimes extended – particularly for managers, whose period is sometimes
six months or longer. The time period should be chosen to allow the new
employee to become familiar with the job and the work environment, and to
demonstrate his or her ability to fulfill the job requirements.
Employment agreements can indicate expressly that employment may be
terminated for any reason without notice or compensation, except as required
by statute, during the probationary period. In the absence of a written
agreement to that effect, the employment of a probationary employee may
only be terminated without notice or cause if the employer determines during
the probationary period that the person is not suitable for the position and
the termination of employment occurs before the end of the probationary
period. Even with the inclusion of a clause stating that employment may be
terminated for any reason during the probationary period, there may be a
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legal question as to whether such a term is enforceable. It Is strongly recommended
that legal advice be obtained on whether including any probationary period is
appropriate, and if so, the drafting of the probationary clause.
It is important to distinguish between a probationary period for new employees,
and a trial period for existing employees moving into a new position. While these
are sometimes thought of as similar, they are not the same thing. If an existing
employee is offered a new position within the school, they will, for legal purposes,
be considered as a continuing employee, with all the implications of that status, with
respect to notice or severance in lieu of notice. If a trial period Is applicable to the new
position, the letter offering the new position should clearly state what will happen
if the employee fails to complete the trial period successfully. For example, will he
or she be able to return to the position previously held, or will their employment be
terminated, and if so, on what terms?
Before the probationary period has expired, it is important to review the employee’s
performance and either continue their employment or let them go. Therefore,
all new employees should have their performance evaluated prior to the
completion of their probationary period.
It is a good practice for employers to evaluate new employees two or three weeks
before the end of their probationary period. At that time, the employee should also
have an opportunity to express any concerns or difficulties to the employer to ensure
that employment continues to be successful. Employers should be careful about
“extending” probationary periods. Employers should ensure that the probationary
period is long enough to allow for that evaluation.
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Sample Probationary Period Employee Review Form

Name:__________________________________________________ Position: _____________________________________
Start Date: _____________________________________________
Overall Assessment:

 Satisfactory

 Unsatisfactory

This probationary review has been discussed with the employee, who has been recommended for:
 Retention

 Dismissal

 Extension

 Probation**

** extended probation should only be used in exceptional circumstances and the employee should have been aware of the possibility of
extended probation at the time the original offer of employment was made

Reasons: (if extended probation, state action necessary before next review)
____________________________________________________________________________________________________
____________________________________________________________________________________________________
Additional Comments:_________________________________________________________________________________
____________________________________________________________________________________________________
____________________________________________________________________________________________________
Employee’s Comments:_______________________________________________________________________________
____________________________________________________________________________________________________
____________________________________________________________________________________________________

Signature of Employee:___________________________________________ Date:________________________________
Signature of Supervisor:__________________________________________ Date:________________________________
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Orientations
When a new employee begins work, it is important to give the person a full
orientation. The orientation may involve a tour of the school, as well as any other
relevant facilities and offices. Information about parking and times for access to the
school should be provided. It is useful to introduce the new employee to as many
other staff members as possible, and to make him or her feel comfortable in the
working environment.
You may also want to have an orientation package prepared for all new employees.
The package may include a brief history of the school, its mission, vision, and goals,
and a brief profile of the staff and students (being sensitive to privacy concerns, of
course.)
Having previously provided a job description or list of duties in the offer of
employment, it is useful to provide another copy of the job description in order
to reiterate the job expectations. Any relevant regulatory requirements (such as
health and safety manuals) should also be included in the orientation package. The
package should include a copy of the policy manual, and/or an outline of policies and
practices related to issues such as vacation, sick days, maternity leave, parental leave,
compassionate care leave, bereavement leave, the possibility of pay increases or salary
scale, smoking, overtime, general dress, and reporting. Performance management
practices and expectations should be provided. If the harassment policy, workplace
violence, and privacy policy are not in the policy manual, then they should also be
provided. A description of any benefits and training / employment opportunities
and obligations would also be useful, as would an indication of any support groups
or employee assistance programs which may exist. Ideally, someone will review the
orientation package with the new employee and answer any questions the employee
may have.
The school may well have other policies and procedures that are not directly related
to the individual’s employment but that the employee will be required to comply
with and/or enforce. For example, the school should have policies governing use
of the Internet, e-mail and instant messaging by staff and students. In addition to
harassment policies aimed at employees, schools should also have policies to cover
teacher interactions with students and matters such as bullying or harassment of
students by each other. Part of the orientation process should involve providing copies
of such policies to new employees and explaining their application. First Nations
schools should be aware that WorkSafeBC obligations require employers to have
policies and training with respect to the prevention and remedying of bullying and
harassment in the workplace.
Because most new employees in a school setting will begin employment at the
beginning of the school year, many of these matters can be conveniently dealt with as
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part of a general orientation or in-service days for all staff prior to the start of classes in September. If, for example,
the school will have a general orientation for staff at the end of August of each year, then the start date for the
employment contract should take that into account.

Sample New Employee Information Checklist
NEW EMPLOYEE ORIENTATION
As a new employee we would like to acquaint you with our policies and benefits programs. All employees, upon
joining our staff, will be asked to participate in an orientation. The following checklist is provided to serve as a guide
to that orientation.
Issuance of School Materials

Received

Policy Review

Discussed

Standards for Teachers___________________

Performance Review ____________________

School Policy Manual ____________________

Benefits and Insurance __________________

Equipment Manuals______________________

Vacation Procedures _____________________

Safety Manuals _________________________

Sick Days and Leave of Absence __________

Building Keys ___________________________

Paid Holidays ___________________________

Other __________________________________

Grievance Procedures ___________________

Information Review

School Principles

Discussed

Discussed

Hours of Work/Overtime _________________

School Mission, Vision, and Goals _________

School Security / Alarm System___________

Student Discipline _______________________

Payday, Deposit of Pay, Pay Stub _________

Relationships with Other Organizations_____

Classification ___________________________

Other __________________________________

Use of Office Equipment _________________
Safety Procedures _______________________
Dress Code ____________________________
Bell Times______________________________

I have received the items and discussed the topics outlined above, and I am satisfied with my orientation.
Signature of employee: _____________________________________________________________________
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5.2 RECORD KEEPING
Each school must maintain a confidential file with complete information for
each employee. That file should include the employee’s application, any relevant
authorization forms, the orientation checklist, evaluation forms, and disciplinary notes.
When considering what records must be maintained, a First Nations school must
take into account its obligations under legislation, such as the Personal Information
Protection Act and the Employment Standards Act, as well as the legal considerations
about when records must be destroyed.
For the purposes of this Toolkit, we are assuming that the primary relevant legislation
is provincial, rather than federal, legislation, although the obligations on a First
Nations school with respect to record keeping under the federal Personal Information
Protection and Electronic Documents Act (PIPEDA) are substantially similar to
the obligations under PIPA. In addition to the obligations under the Employment
Standards Act, the Canada Revenue Agency also has requirements with respect to the
retention of payroll records (six years).
Under the Employment Standards Act of British Columbia, an employer is required to
keep the following records:
a.

the employee’s name, date of birth, occupation, telephone number and
residential address;

b.

the date employment began;

c.

the employee’s wage rate, whether paid hourly, on a salary basis or on a flat
rate, piece rate, commission or other incentive basis;

d.

the hours worked by the employee on each day, regardless of whether the
employee is paid on an hourly or other basis;

e.

the benefits paid to the employee by the employer;

f.

the employee’s gross and net wages for each pay period;

g.

each deduction made from the employee’s wages and the reason for it;

h.

the dates of the statutory holidays taken by the employee and the amounts paid
by the employer;

i.

the dates of the annual vacation taken by the employee, the amounts paid by
the employer and the days and amounts owing;
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j.

how much money the employee has taken from the employee’s time bank, how
much remains, the amounts paid and dates taken.

The records must be kept In English, at the primary place of business (i.e., the School
Authority office), and be retained for at least four years.
As payroll records may be relevant to dealings with the Canada Revenue Agency,
however, payroll records should be maintained for a minimum of six years.
The record keeping obligations mentioned above should be considered together
with the requirements of the Personal Information Protection Act (PIPA), which are
addressed in Part Two of this Toolkit.

5.3 SUPPORTING SCHOOL STAFF

Professional Development and Supervision of Teaching
Research clearly shows that teachers and principals matter. But research also shows
that teachers and principals differ significantly in their effectiveness. In fact, individual
differences in educators will never go away, but new and useful forms of professional
development should reduce those differences significantly. In addition, unless they
are encouraged otherwise, even the most talented education staff can become
complacent and entrenched in particular approaches. Regardless of the adequacy of
university preparation, no educator will remain current for their entire career without
meaningful professional development.
Teachers and principals in First Nations schools, who often work in significant
isolation, have particularly noted the importance of professional development
opportunities, suggesting that it is easy for them to become “isolated and unaware
of the latest educational trends.” In those circumstances, providing access to high
quality, appropriate support and opportunities for professional learning can actually
help to retain educators who might otherwise become frustrated and leave for other
employment.
Principals, in particular, need to seek out professional development opportunities to
keep abreast of and inform staff about current research and practice (Strong, 2013).
Overall, professional development for school principals is key, not only for principals
themselves, but also as a way to model the importance of continuous learning and to
clearly demonstrate that enhancing one’s abilities is so vital that principals are willing
to allocate some of their time to increase their own knowledge and skills (Sparks,
2001).
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Additionally, affirming other school staff by finding opportunities for them to grow
professionally greatly affects student success (Strong, 2013). Education Assistants
/ Learning Assistants Teachers, administrative staff, and other members of the
school community are invaluable in helping to support students, and many of those
individuals would appreciate and benefit from professional learning opportunities.

Training and Upgrading Opportunities
Overall, a comprehensive training and development program for all staff can prove
to be both useful and motivational. To be most successful, such a program will be
designed to meet the needs of both individuals and the school. It is important that
all employees are provided reasonable opportunities for training, both as a matter
of good employee relations and in order to avoid perceptions of favoritism or
discrimination. An employee who feels that he or she has been dismissed as a result
of inadequate training for a position, for example, may be more likely to harbour ill
will and bring a complaint against an employer. Therefore, you may want to develop
a clear policy regarding training programs and the development of necessary skills and
abilities.
Training programs, it should be remembered, do not necessarily involve formalized
classroom courses or workshops. Training and skills development may involve on-thejob-training, coaching, mentoring, special projects, job rotation, job shadowing,
apprenticeships, correspondence or reading programs, self-study or group work.

Employee Safety
Health and safety legislation provides for three basic principles for workers.
1.

The right to know about health and safety risks and hazardous materials, and
the right to know about health and safety procedures.

2.

The right to participate in health and safety policy development and decisions,
such as through health and safety committees.

3.

The right to refuse dangerous work.

Employers should have policies related to safety included in their employment
policies or in an employee handbook. As noted, it is now generally accepted that
First Nations schools in British Columbia are subject to provincial, rather than federal,
jurisdiction with respect to labour and employment matters. This extends to Workers
Compensation issues, and as such, School Authorities are subject to the Workers
Compensation Act and the obligations it creates with respect to health and safety
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in the workplace. One of those obligations is set out in section 125 of the Workers
Compensation Act, which requires that every employer shall, for each workplace
controlled by the employer at which 20 or more employees are normally employed,
establish a joint health and safety committee.
The Occupational Health and Safety Regulation issued under the Workers
Compensation Act requires employers to have an Occupational Health And Safety
Program. For small employers (less than 20 people), that program can be less formal,
based on monthly meetings to address health and safety Issues. The Occupational
Health and Safety Regulation also contains provisions respecting the conduct of risk
assessments in the workplace where there is a risk of violence arising out of their
employment, as for instance, from violent students, as well as provisions relating
to the refusal of unsafe work. One of the further obligations under the Workers
Compensation Act is for the employer to provide Its workers with information,
instruction, training and supervision necessary to ensure the health and safety of those
workers in carrying out their work. Records of injuries and exposure to contaminants
are required by WorkSafeBC to be kept for a minimum of three years.
A good safety policy will make it clear that all injuries and work-related conditions
must be reported to the employer immediately.
A sample violence report form is included on the following page.
As well, where an injury occurs in the workplace and medical attention is consulted,
there is an obligation to report that matter to WorkSafeBC. WorkSafeBC publishes a
form, Form 7, to be used for this reporting. In addition, in certain circumstances, an
employer is obligated to conduct an incident investigation. WorkSafeBC has published
a guide to, and template forms for, such investigations on its website.
As the obligations under the Workers Compensation legislation, associated
regulations, policies and guidelines are complicated, it is strongly recommended that
advice be obtained with respect to any issues that may arise.
For more information, employers should consult Part 3 of the Workers Compensation
Act regarding occupational safety and health, as well as the Occupational Health
and Safety Regulation issued under that Act. In addition, the Policies and Guidelines
published by the Board provide much useful information.
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Violence Report Form Sample
Date of Incident: ____________________________________________________

Time: ________________________

Exact Location of Incident: ____________________________________________________________________________
Full Name of Employee Involved: _______________________________________________________________________
Employee’s Position: _________________________________________________________________________________
Type of Incident: (check appropriate descriptions)
 Assault

 Threat

 Physical

 Verbal

 Weapon Involved

 Intimidation

Person Committing Assault/Threat
Full Name: _________________________

 Parent

 Student

 Staff Member

Other: __________

Address: ___________________________
Action Taken (check as relevant):
 Principal Notified

 Safety Committee Notified

 Police Notified

 Parent/Guardian Notified

Description of Injury (if any) ____________________________________________________________________________
Was a physician involved?

 Yes

 No

Was work time lost?

 Yes

 No

Describe the Incident: (include what happened, under what conditions, what contributed to the incident, and
what people involved said and did)______________________________________________________________________
____________________________________________________________________________________________________
Description of Person Who Committed Assault: (If their identity is unknown and court action may result)
 Male  Female

Weight:____________ Height:____________ Hair Colour & Length: ____________________

Any Identifying Marks: ________________________________________________________________________________
Witnesses (if any) ____________________________________________________________________________________
Employee Statement Available?

 Yes

 No (if yes, attach; if no, why)

____________________________________________________________________________________________________

Completed By: ______________________________________________________________________________________
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5.4 PERFORMANCE MANAGEMENT
The general purpose of a performance management system is to establish a clearly
understood process for monitoring the work being done by the staff of a school in
order to support employees, promote and reinforce effective work practices, and to
maintain excellence in the school. The approach established by each school should be
clear to the entire staff, and standard procedures and forms should be used to ensure
consistency and fairness for all employees. The performance management process
should provide feedback on past performance, as well as expectations for the future.

Teacher Evaluations
Given their unique and important role with students, an evaluation policy specifically
for teachers is suggested in the January 2019 FNESC/FNSA Policy And Procedure
Resource Guide For First Nation Schools In BC.

School Leaders Performance Review
It is also useful for principals to be periodically evaluated, if possible in a manner
mutually determined by the School Governing Authority and principal. A principal
may undergo a performance review for a number of purposes. For instance, a
principal may want to get feedback from an external expert, or a School Governing
Authority may initiate a performance review as part of its oversight responsibilities
and to assist in monitoring the school’s overall operations and effectiveness. A
positive performance review process can foster professional growth, increase
confidence in the principal from teachers, families, the School Governing Authority,
community members, and students, and ultimately provide information that may
assist First Nations in their own decisions regarding employment and/or professional
improvement steps for their principals.
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The FNESC/FNSA First Nations School Leaders Performance Review Process
FNESC/FNSA are piloting a First Nations School Leaders Performance Review
Process, which is founded upon the perspective that school leadership is a critical
element of school success, and that a meaningful performance review process
can assist school leaders in the realization of their full potential. The developed
Process recognizes that in First Nations schools, the role of school leader can be
undertaken by people who are employed using a number of different terms – the
principal, the vice principal, the head teacher, the school administrator, or even a
team of school leadership personnel. It is intended that the Process that has been
developed will be adapted to fit the specific circumstances of each school and
community.
School Governing Authorities interested in learning more about this process are
invited to contact FNESC/FNSA.

5.5 REASSIGNMENTS
Issues associated with policies regarding reassignments are similar to those outlined
above in the section addressing internal applications for new positions. As discussed in
that section, there are benefits to promoting from within, but care must be exercised
in doing so. If a school has a policy of promoting reassignments from within, it should
do that whenever possible to maintain and enhance credibility and opportunities for
staff.
Of course, if the school allows reassignments of staff to new positions, it is important
to keep in mind that if the new position proves to be inappropriate for the employee,
his or her previous position may no longer be available, which can result in the loss of
employment. This must be made clear in writing in all circumstances.

5.6 COMPENSATION
Compensation policies usually include salary, payroll procedures, and all forms of
wages and benefits.
Each school should decide on a clear salary policy and should communicate that policy
to its employees and prospective employees. You may want to use salary ranges for
positions at various levels, such as a secretarial range, a range for custodians, etc.
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You may also want to outline clear salary increase policies, which can be based on
cost of living factors, length of service, performance (merit), salaries in other schools,
including public schools, or a combination of factors.
Salary reviews are most effective when a clear job description is available as a
measurement of performance.
Overtime compensation, if applicable, should be paid according to the provisions of
the relevant legislation (see Part Two of this Toolkit) and relevant policies. Overtime
policies often vary between positions. For instance, under the Employment Standards
Act of BC, teachers (as defined in the Independent School Act (i.e., teachers employed
in a First Nations School that is registered as an Independent School, are exempt
from the overtime provisions of the legislation, but would be subject to any overtime
provisions provided for by policy or in contract), It is also common for organizations to
indicate that overtime is not desirable, and that it should only occur when absolutely
necessary and with the approval of the principal.
Payroll policies should also be developed according to the relevant legislation and
should indicate the pay periods, method of payment, calculation of earnings, and
necessary deductions. Any employee benefits you offer should be clearly outlined for
all employees. Some of the considerations in this regard include insurance benefits,
sick leave, leaves of absence, vacation, paid holidays, travel policies, pension plans,
and employee assistance programs. Benefits may also include reimbursement
for education, such as paying some or all of the costs associated with college,
university, correspondence or other training courses. Although the appendices are
not exhaustive, they provide more detailed information about some of the minimum
requirements set out in legislation in relation to these matters.

5.7 ILLNESS AND DISABILITY
It is a good idea to have a sick leave policy indicating when employees will be required
to provide a medical certificate to the employer. Mental and physical disabilities raise a
host of legal issues, including privacy and human rights issues.
Human Rights Tribunals take the view that the employer has no need to know
precisely what ails an employee. All the employer needs to know is that the individual
is disabled from working for some medical reason. You should not ask for the
diagnosis.
Where an employee has been absent for medical reasons, the employer may want
to require the employee to have his or her physician complete a doctor’s report
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that contains information about the individual’s circumstances, compliance with
treatment recommendations, and ability to return to work assuming complete or
modified duties. You may wish to send the doctor a job description and ask if the
employee can perform that particular job. Relevant information about the physical
or mental requirements of the job should be specified. On the doctor’s form, the
employee should sign an authorization allowing the physician to release information
to the employer. The employer should not try to obtain any more information than
is reasonably necessary, such as information relevant to the employee’s eligibility for
benefits, workplace accommodations necessary to support a return to work, and/
or the individual’s prognosis. Employees who will be receiving such information
about other employees should be required to sign a confidentiality agreement that
recognizes the sensitivity of the medical information they handle. Requests for
additional information should be made of the employee directly and not of the
employee’s physician unless the employer has a valid signed consent form permitting
the employer to speak directly to the physician.
Care must be taken in dealing with performance concerns and issues surrounding
the termination of employment when one is dealing with an employee who is ill or
disabled. The safest course in dealing with an employee who is off on medical leave is
to wait until the employee is healthy and able to return to work before addressing the
performance problems or terminating the employment. It is critical that the employer
not terminate the employment because of the illness or disability or the employer risks
a human rights complaint.
Before an employee on medical leave returns to work, you may wish to require a
medical certificate indicating that the employee is well and able to resume his or her
job duties.
After the employee has returned to work, the more time between the disability leave
and the termination or criticism of job performance, the less likely it will be argued
that the termination or criticism is linked to the illness or absence. A termination or
critical performance review immediately upon the employee’s return to work could
leave you exposed to a possible human rights complaint alleging that the action with
respect to employment was taken because of the disability, whether that is the case or
not.
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Dealing with Concerns in a
Non-Union Environment

6.1 Addressing Problems
Employers often find themselves facing challenging circumstances with
employees and need to carefully consider their options, which may include
working with the employee to change behaviour, applying permitted
discipline, or even termination, with or without cause.
The following discussion assumes that the workplace is not a
unionized environment.
The appropriate action for an employer to take in any case will depend upon
the circumstances. In some cases, conduct may justify immediate dismissal
without compensation or notice (for example, serious incidents such as
sexual misconduct). For less serious offences, however, other discipline, such
as verbal or written warnings, may be appropriate. Additionally, not only
the conduct meriting discipline, but also the employee’s work record and
circumstances should be considered in determining the appropriate action to
be taken. Finally, before any disciplinary action is taken, the employer should
have investigated the problem fairly and given the employee a reasonable
chance to respond to any accusations or complaints.
The employee’s privacy should be respected as much as possible
in the process that is put in place.
Depending on the nature of the problem, a verbal correction or warning
to the employee may be the appropriate first step. In other cases – such as
instances in which one or two verbal warnings have been ineffective or if the
problem is more serious – a written warning or reprimand will be appropriate.
In any case, a written record of any warning should be retained, even if the
warning was delivered verbally. Typically, the written record should include the
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circumstances that led to the discussion, the main points that were made with respect
to the actions or behaviours that were unacceptable, and the actions or behaviours
that will be expected in the future.
In considering what to include in a verbal warning …
•

if the conduct in issue is inconsistent with recognized standards or the job
descriptions, this should be noted.

•

if dates are important – such as completing report cards by a certain time – these
should be included.

If the conduct is more serious or if after verbal warnings the situation does not
improve, the next step may involve giving a written warning or reprimand. Again, it
is important to have documentation if an employee is being informed that his or her
performance is not satisfactory. Like the verbal warning, the written warning should
include expectations as to how the performance can be improved – what constitutes
appropriate behaviour, conduct or competence.
It is a good practice to have employees read and sign an acknowledgement that they
have received and read the reprimand. This does not, of course, mean that they agree
with it.
Examples of some of the issues that may warrant warnings include, among others:
lateness; rudeness to fellow employees, parents or students; inappropriate language;
excessive personal telephone calls or personal visits; and below standard or
unsatisfactory work. Again, every circumstance must be considered individually.
Unless it is specifically agreed in the employee’s contract, a non-unionized
employer does not have the right to suspend an employee for misconduct. Rather,
the employer’s choice is whether to terminate the employee or to continue the
employee’s employment with a verbal or written warning as described above.
The most serious employment consequence is termination. If termination is necessary,
it is useful to be very clear about the reasons for the dismissal, and to avoid any
personal criticisms or attacks. Termination is discussed more fully below.

6.2 Termination
When an employer terminates employment, they may have both contractual
and statutory obligations to employees. The statutory obligations are set out in
the Employment Standards Act, discussed in more detail below. The contractual
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obligations of an employer will depend on the terms of the contract, which should be
embodied in a written agreement, and will also be determined by terms the court will
imply.
A contract of employment may be terminated “for cause” or “without cause”. Where
a contract is terminated because of a fundamental breach of it by the employee (i.e.,
an incident of significant misconduct that makes the continuation of the employment
relationship impossible), the employer is said to have “cause”, and can terminate the
employment immediately, without notice or compensation. Where an employer simply
wishes to end the relationship, then on termination the employer will be obliged to
pay severance, both under the Employment Standards Act and under the terms of the
employment contract.
Having a written contract of employment that clearly deals with the consequences of
a termination is critical for employers. If a contract of employment is silent on what
happens on termination of employment, then the courts will find that it is an implied
term of the contract that an employee is entitled to reasonable notice of termination.
The court will determine the amount of notice that is reasonable based on several
factors, such as the employee’s age, qualifications, length of service, position held,
and how difficult it will be for the employee to replace the employment. The upper
limit for notice in British Columbia is generally considered to be 24 months. However,
the amount that an employer may ultimately have to pay may be increased as a result
of bad faith in the manner of termination.
A terminated employee has a duty to try to find other employment, and, subject to
the terms of an employment contract, income from other employment earned by the
employee during the notice period will be deducted from damages.
If a court decides that the appropriate amount of notice was not given, then the court
will award damages to put the employee in the same position as if the appropriate
amount of notice had been given. As a result, the obligation during the notice
period extends not only to providing wages, but may also include benefits. Because
of possible liability for benefit coverage that the employee was unable to replace or
which the employee did not realize he or she should have taken steps to replace,
it is imperative that the employer notify each employee in writing at the time of
termination of precisely what benefits will cease and on what dates. The termination
letter should also indicate the possibility of conversion from group to individual
coverage where that is an option.
The best way for an employer to limit its contractual liability to a terminated employee
is by having an express written employment contract which sets out the obligations of
the employer at termination (with and without cause), as long as it does not violate
the statutory requirements.
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Written Employment Agreements
If a written employment agreement exists, it should be examined to see if it contains
a provision dealing with termination. If it does, then that provision should be
followed when an employee is terminated. If, for example, the contract provides that
termination without cause can be affected by giving three months’ notice by March
31 of each year, then the employer should comply with that provision. If notice is
given on April 1, the employer will be in breach of the contract and subject to the
provisions of the common law.

Statutory Obligations
Until the law was recently clarified, it was often thought that employment matters
in First Nations schools were subject to federal regulation. Recent developments,
however, strongly support that it is provincial, rather than federal legislation that
governs such matters. This Toolkit is written on the basis that it is provincial legislation
that applies.
From the perspective of an employer, this is preferable, as the onerous provisions of
the Canada Labour Code, relating, in particular, to “unjust dismissal” do not apply.
Those provisions allowed employees with more than one years’ service, who were
terminated, to allege that they were “unjustly dismissed”, and to seek reinstatement
to their prior position. Reinstatement is not a remedy that is available under provincial
legislation or the common law.
Below, we briefly review the applicable provisions of the Employment Standards Act
as they relate to the termination of a First Nations’ school employee. Remember,
however, that the Employment Standards Act only sets out minimum termination
payments that must be made when employment Is terminated without cause. The
actual amount that a terminated employee will be entitled to will depend on the
terms of the employment contract, or if the contract is silent, on the common law.

(a) Individual Terminations of Employment
Under the Employment Standards Act, where an employer terminates the
employment of an employee who has completed three consecutive months of
continuous employment, the employer must, except where the dismissal is for just
cause, pay compensation (severance) or notice in lieu of compensation. The amount
of compensation depends upon how long the employee has been in the service of the
employer.
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After three months of employment, an employee becomes entitled to one week’s
notice or compensation in lieu thereof. After 12 consecutive months of employment,
the employee becomes entitled to two weeks’ compensation or notice, and
after three years consecutive employment, the obligation becomes three weeks’
compensation or notice, increasing by one week per further year of service to a
maximum of eight weeks. Compensation includes not only salary, but benefits as well.
Notice of termination has no effect if the notice period coincides with a period during
which the employee is on annual vacation, leave, temporary layoff, or is unavailable
for work due to a strike or lockout or medical reasons, or if the employment continues
after the notice period ends. Further, after notice of termination has been given,
the employer cannot reduce the employee’s wage rate or alter any other term or
condition of employment except with the written consent of the employee.
(b) Group Termination
Additional provisions apply when an employer terminates the employment of a group
of 50 or more employees. If that circumstance arises for a First Nations school, specific
legal advice should be sought.
(c) The Canada Labour Code
In the event a determination is made that the Canada Labour Code applies to the
employment in issue, then different provisions would apply, the discussion of which is
outside the scope of this Toolkit.

Common Law (Contractual) Obligations
It is important to remember that the amount of notice set out in the Employment
Standards Act is the minimum notice or severance pay required. In the absence of
an employment contract stating otherwise, the employee is also entitled to notice
pursuant to the common law.
(a) Termination For Cause
At common law, an employee who is dismissed for cause is not entitled to any notice
of termination, essentially because cause for dismissal means that the employee has
fundamentally breached the contract of employment. What amounts to cause is
strictly construed by the courts. Generally speaking, only very serious misconduct such
as theft or rank insubordination will justify immediate dismissal. Other matters which,
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if proved, may be considered cause for dismissal include dishonesty, disobedience,
insolence, absenteeism, breach of trust, conflict of interest, sexual misconduct
towards students or incompetence.
A key consideration in deciding whether to terminate for cause is how strong the
employer’s evidence will be should the matter proceed to a trial or other hearing. It
is impossible to know the strength of your case without conducting an investigation.
That means gathering and reviewing any relevant documents and speaking with any
witnesses (including other employees).
You may need to place the employee on an administrative leave with pay while the
investigation is being conducted. Until the employment has been terminated, benefits
should be continued.
Before terminating for cause, you should also consider the employee’s length of
service and past work record, as well as the message being sent to other employees
or to students by allowing conduct to continue without any consequences. Another
important question to explore before terminating for cause is whether the employee
has a physical or mental disability that is contributing to the problematic conduct. If
that is the case, then you may have a duty to accommodate the disability by referring
the employee to an employee assistance program, if you have one, or to another
treatment program, before terminating.
Lack of work or the employer’s financial difficulties are not cause for dismissal.

(b) Termination Without Cause
If an employer dismisses an employee without cause, then assuming a written
agreement does not address termination, it will be an implied term of the contract of
employment that the employee is entitled to reasonable notice of termination. Failure
to provide sufficient notice or pay in lieu of notice may lead to a wrongful dismissal
claim by the employee. Damages are assessed by the court as the amount necessary
to put the employee in the same position as if he or she had been given reasonable
notice of termination.
Damages are not limited to base salary during the notice period but may also
include expected bonuses, salary increase and increased benefits during the term of
reasonable notice and the value of benefits such as expense accounts, car expenses,
medical and dental plans and insurance and pension plans.
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(c) What Constitutes Reasonable Notice?
In determining what constitutes reasonable notice of termination, the courts have
generally applied the principles articulated by McRuer C.J.H.C. in Bardal v. Globe &
Mail Ltd. (1960), 24 D.L.R. (2d) 140 (Ont. H.C.) atp 145:
There can be no catalogue laid down as to what is reasonable notice in particular
classes of cases. The reasonableness of the notice must be decided with reference
to each particular case, having regard to the character of the employment, the
length of service of the servant, the age of the servant and the availability of similar
employment, having regard to the experience, training and qualifications of the
servant.

These factors are not exhaustive. The courts have considered other factors, for
example, whether the employee was induced to leave previous secure employment.
In those circumstances, the amount of notice to which the employee is entitled will be
increased.
Another factor that may increase the damages payable on wrongful dismissal is
the manner of termination. Increased damages may be payable where the manner
of dismissal breaches a duty of good faith and honesty in termination, causing
humiliation, embarrassment and damage to the employee’s self-worth and selfesteem.
The Supreme Court of Canada has described the obligations at the time of dismissal
as follows:
The obligation of good faith and fair dealing is incapable of precise definition.
However, at a minimum, I believe that in the course of dismissal employers ought
to be candid, reasonable, honest and forthright with their employees and should
refrain from engaging in conduct that is unfair or is in bad faith by being, for example,
untruthful, misleading or unduly insensitive.

The Supreme Court of Canada described a number of examples that constitute bad
faith. For example, an employer who maintains a wrongful accusation of theft and
communicates this accusation to other potential employers of the dismissed employee
will be acting in bad faith. The Supreme Court of Canada has held that the tactic of
maintaining an unfounded allegation of cause until the start of the trial constituted
bad faith conduct in the manner of dismissal.
Another example involves a case where an employee’s position was eliminated and
he was told by the employer that another position would be found for him, and
that this new assignment would necessitate a transfer. However, at the same time
that the employee was being reassured about his future, a senior representative
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of the company was contemplating his termination. When a position could not be
found, the decision was made to terminate the employee. This decision was not
communicated to the plaintiff for over a month despite the fact that his employers
knew he was in the process of selling his home in anticipation of the transfer. News
of his termination was communicated to the plaintiff abruptly following the sale of his
home. This behaviour amounted to bad faith.
As a result, it is vital that employers terminate employees in a careful and considered
way. Before an employer raises an allegation of cause, the employer should think long
and hard about whether it can substantiate such an allegation.
One factor that is particularly relevant in determining the amount of notice a teacher
is entitled to where the contract does not specifically address it, is the timing of the
termination. For teachers, there are certain times of the year when it will be easier
or harder for them to find a job. Employers should try to dismiss them at a time that
allows them to apply for the jobs available during the next school year.
(d) Mitigation
Upon dismissal, unless the contract provides for a fixed notice period or otherwise
excludes mitigation, the employee has a duty to mitigate his or her damages by
seeking new employment. The damage award may be reduced to the extent that new
employment is obtained during the period of reasonable notice or if the necessary
steps to mitigate are not taken.
(e) Outplacement Consulting
As indicated above, the sooner the employee finds a new job, the better it is for the
employer in terms of its liability. Therefore, the employer may want to consider the
use of outplacement counsellors who could help the employee find a new job sooner
or choose a new career direction.
There are also other important but less quantifiable benefits that can be realized in the
morale of the remaining employees and in the recruitment of further employees by
using outplacement counsellors. An employer is more likely to establish a reputation
for dealing with terminations in a sensitive and successful manner for both the
employer and the employee.
(f) Benefits
In assessing damages, it is important to remember that the purpose of damages is to
put the employee in the same position he or she would have been in if reasonable
notice had been given. If the employee had worked through the period of notice,
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then the employee would have been entitled to benefits. The loss of benefits that
would have been provided during that period can create large liabilities for the
employer if handled incorrectly.
If the employee is not able to or does not replace some of these benefits, the
employer may be liable not just for the cost of purchasing the benefit but for the loss
of the benefit itself. This is perhaps the most dangerous area to be considered.
A typical example is long-term disability coverage. It is very difficult to obtain personal
long-term disability insurance. And the employer may not be able to continue longterm disability coverage for employees who are not “actively” at work. The availability
of benefits will depend not only on the terms of agreement between the employer
and the employee, but also on the terms of the insurance if coverage is provided by
a third party. The practical problem is that an employee whose employment has been
terminated could have a claim for long-term disability benefits within the period of
reasonable notice.
Life insurance benefits can lead to similar problems. Sometimes employees can replace
these benefits, but it is either too expensive or they are unwilling to do so. In some
cases, the employee may not be able to replace the benefit due to poor health or
because the benefit is not available outside a group plan.
If the employee is disabled during the notice period, the employer may be found
liable, not for the lost premiums, but for the actual benefit. In the worst case, an
employer may have to provide the equivalent of disability benefits until the coverage
would have run out, usually until the employee attains age 65.
Therefore, it is wise to continue, when possible, some of the employee’s benefits,
particularly those that create large liabilities (such as life insurance, extended health,
dental or long-term disability) during the notice period or at least until a settlement
can be reached with the employee.
It is also important to advise the employee in writing which benefits have ceased and
give sufficient warning to the employee that it is his or her responsibility to replace
coverage. It is often a term of group plans that the group life insurance coverage
can be converted to an individual plan without the need for medical examination
if the conversion option is exercised within 30 days of termination of employment.
By notifying the employee of his or her responsibility and of the options available,
the employer can at least argue that the employee had notice of the termination
of the benefits and had an opportunity to mitigate losses by obtaining the benefits
personally. The employer may want to offer to pay the cost of the employee replacing
the benefit through an individual plan, or seek the approval of the insurer to continue
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the terminated employee on the group plan for the duration of the notice period.
Insurers may be more willing to agree to continue long-term disability coverage for
employees if the employee’s salary is being continued.
Most importantly, the contract of employment should explicitly state that certain
benefits, such as disability benefits, may not be continued during the notice period
and that the employee accepts that fact when accepting employment.

Constructive Dismissal
A dismissal might take place without actually using the words “you’re fired.” A
unilateral change to a fundamental term of the employment contract can amount to
constructive dismissal, which gives the employee the same rights, and subjects the
employer to the same liabilities, as if employment had been terminated without cause.
For example, a demotion or a significant reduction in compensation can amount to a
constructive dismissal.
Constructive dismissal can often be difficult to identify and the appropriate course
of action for both the employer and employee may be difficult to determine. The
employer should avoid making changes to the terms and conditions of employment
before being satisfied that they will not amount to a constructive dismissal. Similarly,
the employee should be satisfied that a constructive dismissal has taken place before
raising the allegation and leaving his or her job.

Releases
It is generally preferable not to make any payment in respect of damages for
termination of employment without a formal release from the employee. Always get a
release or, at a minimum, have clear language stating the severance package is in full
satisfaction of any claims the employee may have relating to his or her employment.
Note that a release will not be effective if the only payment to the employee is
the amount required by statute. There must be some other consideration to the
employee.

Records of Employment
When filling out the Record of Employment of the employee (for Employment
Insurance), it is essential that it be filled out frankly. Some employers try to help the
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employee by saying something that will help the employee get Employment Insurance
benefits. For example, the employer will indicate that the employee was laid off rather
than, for example, terminated for cause. The reason for termination given in the
Record of Employment should reflect the circumstances – it may become evidence in a
later proceeding.

It is strongly recommended that you seek legal advice for all
matters related to termination, as these issues could have
serious consequences for the individuals involved and for the school.
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The Context for
Employment Policies and
Approaches
RELEVANT LEGISLATION

7.1 WHICH JURISDICTION APPLIES?
Whether or not employees in First Nations schools are subject to federal,
provincial or First Nations jurisdiction over labour relations is the first question
that needs to be addressed. The determination of this issue is very fact-specific
and depends on a number of factors. There have been recent developments
at the Supreme Court of Canada and elsewhere which have attempted to
clarify the determination of whether the labour relations of a First Nations
entity are governed by federal or provincial laws.
As noted above, it is generally accepted that labour and employment matters
with respect to First Nations schools are governed by provincial legislation,
in particular, the Employment Standards Act. Accordingly, the discussion
in this Toolkit will focus on that legislation. While many provisions of the
Canada Labour Code are similar to the Employment Standards Act, there
are important differences, the most important being the “unjust dismissal”
provisions of the Canada Labour Code. If the Canada Labour Code applies to
your organization, then specific advice should be sought.
If a First Nation aspires to exercise jurisdiction over labour relations on reserve,
language regarding jurisdiction over labour matters should be included in
written agreements whenever possible.
Assuming then that provincial laws apply and that there are presently no
treaty provisions or bylaws affecting labour matters, the key statutes relevant
to First Nations schools are the Employment Standards Act and the British
Columbia Human Rights Code. Those statutes set the minimum standards that
employers must meet. In order for employees to enforce their rights under
those statutes, they must use the mechanisms created in the statutes. Under
the Employment Standards Act that means a complaint may be filed with
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Director of Employment Standards of the Employment Standards Branch. Similarly,
under the British Columbia Human Rights Code, a complaint may be made to the
British Columbia Human Rights Tribunal.
A contract of employment between the employer and employee can be oral, in
writing, or partly oral and partly in writing. Even if there is nothing on paper saying
this is your employment contract, after an employer has offered a job (with the
terms being specified sufficiently) and a person has accepted that offer, a contract
has been created. The fewer the terms that are specified in writing, the more a court
will have to imply terms if a dispute arises. But the court will not imply terms that are
inconsistent with the statutes. And if a written contract contains a term that is less
favourable to the employee than the statutory requirements, that term of the contract
will be void; a court will not enforce it.
If the employees are represented by a union, then the collective agreement negotiated
between the union, on behalf of the employees, and the employer establishes the
terms of employment. Because very few First Nation schools’ employees in British
Columbia are represented by unions, if any, the focus here is on non-union contracts
of employment. In either case, however, the statutory provisions cannot be ignored.

A. EMPLOYMENT STANDARDS ACT
The Employment Standards Act and Regulations set minimum standards for wages
and conditions of provincially regulated employers in BC.
The provincial Employment Standards Act is intended to:
•

ensure that employees in BC receive at least basic standards for compensation
and conditions of employment;

•

promote the fair treatment of employees and employers;

•

encourage open communication between employers and employees;

•

provide fair and efficient procedures for resolving disputes over the application
and interpretation of the Act;

•

foster the development of a productive and efficient labour force that can
contribute fully to the prosperity of BC; and

•

contribute in assisting employees to meet work and family responsibilities.
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The Act does not apply to the following:
a.

a student who is employed by a board as defined in the School Act or by an
authority as defined in the Independent School Act, to work at the secondary
school where he or she is enrolled;

b.

a student enrolled at a secondary school under the supervision of a board as
defined in the School Act or an authority as defined in the Independent School
Act in a work study, work experience or occupational study class; and

c.

a person receiving benefits under the Unemployment Insurance Act (Canada) as
a result of working on a job creation project under section 25 of that Act.

Parts 4 through 8 of the Employment Standards Act may be relevant to First Nations
schools. These deal with hours of work and overtime, statutory holidays, leaves and
jury duty, vacation, and termination of employment (already discussed above.) The Act
also has regulations attached to it, which must also be considered.

What Provisions of the Employment Standards Act apply to teachers?
Under the British Columbia Employment Standards Act, “teachers” are exempt from
certain provisions of the Act. It is important therefore, as a first step, to determine
whether the particular employee is a “teacher” for the purposes of the Act. There is
no parallel exemption for teachers under the Canada Labour Code. This distinction
between the federal and provincial legislation highlights the importance of ensuring
that you understand which jurisdiction’s laws apply.
In particular, “teachers” subject to provincial jurisdiction, are exempt from the hours of
work and overtime provisions of the Act. Section 34 of the BC Employment Standards
Regulation states that Part 4 of the Employment Standards Act does not apply to
teachers:
34. (1) Part 4 of the Act [regarding hours of work and overtime] does not apply to any
of the following:
…
(c) a teacher;
(d) a person employed as a noon hour supervisor, teacher’s aide or supervision
aide by (i) a board as defined in the School Act, or (ii) an authority as defined in the
Independent School Act[.]
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As a result of the exemption in the Regulation, certain provincially regulated teachers
are not entitled to overtime under that Act. In contrast, overtime and other provisions
under the Canada Labour Code do apply to teachers.
So, it is important to understand who is a “teacher” for these purposes. Under the
Employment Standards Act, a teacher has the same meaning as in the School Act
(which is not applicable to First Nations schools), and the Independent School Act
(which is applicable to those schools that meet the requirements of that legislation –
namely, that they offer an educational program to 10 or more students or otherwise
meets the requirements of the Act, that is operated by an “authority” as defined in
that Act)
Under the Independent School Act, a “teacher” is defined as a person employed by an
authority to provide an educational program to students or to administer or supervise
the provision of an educational program to students.
So, if a person is a “teacher” in an independent school, then they are exempt from the
overtime and hours of work provisions of the Employment Standards Act. Conversely,
if a person is a teacher in a First Nations school that is not an independent school
under that Act, then they are entitled to overtime and the protection of the hours of
work provisions as set out in the Employment Standards Act. “Managers” as defined
in the Regulation, are also exempt from the hours of work and overtime provisions of
the Act. A “manager” is a person whose principal employment responsibilities consist
of supervising or directing, or supervising and directing, human or other resources.
Based on this definition, most principals and heads of the Governing Authority would
be exempt from the overtime and hours of work provisions.
The remaining provisions of the Employment Standards Act, in Parts 5 through 8 do
apply to all employees in First Nations schools that are subject to provincial regulation.
Different considerations will apply to schools established by participating First Nations
under the First Nations Jurisdiction over Education in British Columbia Act and are
beyond the scope of this Toolkit, as are the considerations that would apply to treaty
First Nations operating a school under their own laws.

Requirements of the Employment Standards Act Cannot Be Waived
Section 4 of the Employment Standards Act provides that the requirements of the Act
cannot be waived:
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4.

The requirements of this Act and the regulations are minimum requirements and

an agreement to waive any of those requirements, not being an agreement referred
to in section 3(2), has no effect.

(Section 3(2) provides for the applicability of certain collective agreement provisions
instead of the provisions of the Act, but as all or virtually all First Nations schools are
not unionized, this provision is of no application.)

Hours of Work
For those employees who are subject to the provisions of the Employment Standards
Act (i.e., all employees except teachers employed by an independent school, certain
aides, and “managers” in any First Nations school), the hours of work provisions of
Part 4 of the Act apply.
Under section 35 of the Employment Standards Act, an employer must pay overtime
wages, if the employer requires, or allows, an employee to work more than 8
hours per day or 40 hours per week. An employee must also have at least 32 hours
consecutive free from work each week, or pay overtime for work done during that 32
hour period.
Section 34 of the Act requires an employer to pay an employee who reports for
work at the call of the employer wages for not less than two hours of work at the
employee’s regular rate of wages, whether or not the employee is required to perform
work after reporting for work. If the employee was scheduled to work for more than
eight hours, then the minimum payment is four hours’ wages.

Overtime
As noted, unless exempt from the overtime provisions, an employer must pay
overtime to any employee who works over 8 hours per day. Overtime is calculated at
the rate of 1 and 1/2 times the regular wage for any time over 8 hours, and double
the regular wage for any time over 12 hours. Similarly, overtime is payable at 1 and
1/2 times the regular wage for any hours over 40 per week. “Wages” include every
form of remuneration for work performed but do not include tips and other gratuities.
Requiring an employee to attend a conference or workshop on a regular day of rest
without paying overtime likely violates the overtime provisions in the Act.
Under section 42 of the Act, an employee may request that the employer establish
a time bank for the employee and credit the employee’s overtime wages to the time

S7-87

S7-88

employment toolkit for first nations schools

bank instead of paying them to the employee. Importantly, it is up to the employee
whether to bank overtime, not the employer. An employer may not unilaterally insist
upon employees banking overtime, and should they do so, they may be exposed to a
claim for unpaid wages.

Statutory Holidays
Part 5 of the Employment Standards Act addresses employers’ obligations with
respect to statutory holidays. These provisions apply to all employees of a First Nations
school except managers, whether the school is an independent school or not. Section
1 of the Act Identifies statutory holidays as follows: New Year’s Day, Family Day, Good
Friday, Victoria Day, Canada Day, British Columbia Day, Labour Day, Thanksgiving
Day, Remembrance Day, and Christmas Day. Easter Monday and Boxing Day are not
recognized as statutory holidays.
Generally, an employee is entitled to a day off with pay when a statutory holiday falls
on what would otherwise be a regular working day. Where a statutory holiday falls on
a day that is a non-working day for an employee (such as a weekend), the employee
is still entitled to be paid for that day, although in practice, most employers provide for
a day off with pay at some other time (such as a Monday for holidays falling on the
weekend.)
With respect to holiday pay, section 46 of the Act provides that an employee who is
required to work on a day on which the employee is entitled to a statutory holiday
with pay is entitled to, in addition to his regular rate of wages for that day, wages at a
rate of at least one and one-half times his regular rate of wages for the time worked
on the holiday (double time for time worked over 12 hours). These provisions only
apply if the employee has been employed for at least 30 days and has worked or
earned wages for at least 15 of them.
If a school provides holidays in addition to those required by statute, it should clarify
whether the non-statutory holidays will have the same consequences as holidays
required by the Act (e.g., holiday pay).

Deductions from Wages
Sections 21 and 22 of the Act deals with deductions from wages. Generally speaking,
an employer may not withhold, deduct or require payment of all or part of an
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employee’s wages for any purpose. This means, for instance, that an employer may
not unilaterally withhold overpayments of sick leave, or costs of repair of damaged
school technology. The only deductions permitted under the Act are:
a.

those required by a federal or provincial Act or regulations;

b.

those authorized by a collective agreement; and

c.

amounts authorized in writing by the employee (which may include
overpayments of wages, including vacation pay).

No Limitation Period
Under the Employment Standards Act, a complaint may be brought by a current
employee at any time, and by a terminated employee within six months of the last day
of employment (section 74). In light of the absence of a limitation period in the Act
with respect to current employees, First Nations schools should take steps to minimize
possible liability for unpaid wage claims. A written acknowledgement that no
overtime, vacation pay, etc. is outstanding, signed by the employee, would be helpful.
[Note: if jurisdiction proceeds, those schools that will be undergoing a transition to
come under the First Nations Education Authority could incorporate terms addressing
this matter as part of their transition (e.g., in new written employment contracts with
each employee)]. Generally, schools should assess the risk and take steps to confirm
the possibility of outstanding liability.

Leaves
Part 6 of the Employment Standards Act contains extensive provisions describing
what leaves must be granted and in what circumstances. These provisions apply to all
employees, including teachers in independent schools and managers.

(a) Maternity and Parental Leave
Reassignment and Job Modification

Under federal legislation, if applicable, section 204 of the Code, explicitly provides
that an employee who is pregnant or nursing may, during the period from the
beginning of the pregnancy to the end of the 24th week following the birth, request
the employer to modify her job functions or reassign her to another job if, by reason
of the pregnancy or nursing, continuing any of her current job functions may pose a
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risk to her health or that of the baby. An employee’s request for job modification or
reassignment must be accompanied by a certificate of a qualified medical practitioner
of the employee’s choice indicating the expected duration of the potential risk and
the activities or conditions to avoid in order to eliminate the risk.
Where a request has been made, the employer must examine the request in
consultation with the employee and, where reasonably practicable, shall modify the
employee’s job functions or reassign her. An employee who has made such a request
is entitled to continue her current job while the employer examines her request, but
if the risk posed by continuing any of her job functions so requires, she is entitled to
a paid leave of absence until the employer either modifies the job, reassigns her, or
informs her in writing that it is not reasonably practicable to modify her job functions
or reassign her. An employee whose job functions are modified or who is reassigned
shall be deemed to continue to hold the job that she held at the time of making the
request, and shall continue to receive the wages and benefits that are attached to
that job. If modification or reassignment is not reasonably practicable, the employee is
entitled to a leave of absence without pay for the duration of the risk as indicated in
the medical certificate.
Neither the Employment Standards Act nor the Workers Compensation Act explicitly
have a parallel obligation, however it is likely that the British Columbia Human Rights
Tribunal would find a similar obligation, applying an anti-discrimination analysis under
the Human Rights Code. A prudent employer would follow at least the standards set
out in the Canada Labour Code.
The Occupational Health and Safety Regulation under the Workers Compensation
Act provides that an employee has the right to refuse unsafe work. These provisions
should be considered with any pregnant employee who alleges that their current job
functions may pose a risk to their health or the health of the baby.
Maternity Leave

Under section 50 of the Employment Standards Act a pregnant employee who
requests maternity leave is entitled to 17 weeks of unpaid leave, beginning no earlier
than 13 weeks before the expected birth date, and ending no later than 17 weeks
after the date of birth. An employee whose pregnancy is terminated, is entitled to
six weeks unpaid leave, commencing on the date the pregnancy terminated. An
employee may also receive an additional six weeks of unpaid leave, if for reasons
related to the birth or termination of the pregnancy, they are unable to return to work
when the leave otherwise ends. The request for leave must be given in writing to the
employer, and if made during the pregnancy, provided to the employer at least four
weeks before the day the employee proposes to begin leave. A medical certificate
may be required if the employee seeks extended leave.
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Parental Leave

The Act also contains provisions respecting parental leave. If a parent has taken a
maternity leave under section 50, then they may take a further 61 weeks of unpaid
leave, beginning, unless agreed with the employer otherwise, immediately at the end
of the maternity leave. For a parent, other than an adopting parent, who does not
take a maternity leave under section 50, they are entitled to 62 weeks unpaid leave,
which must begin within 78 weeks after the birth of the child. An adopting parent
may take up to 62 consecutive weeks of unpaid leave, beginning within 78 weeks
after the child is placed with the parent. If the child has a physical, psychological
or emotional condition requiring an additional period of parental care, then the
employee may take up to an additional five weeks leave, commencing immediately
after the end of the parental leave. The maximum leave required by the Act to be
provided is 78 weeks. Again, the request must be made in writing at least four weeks
before the employee proposes to begin the leave (except for the extended five week
leave described above).

(b) Compassionate Care Leave
Under section 52.1 of the Employment Standards Act, employees are entitled to up to
27 weeks of unpaid compassionate care leave to provide care and support to a family
member who has a serious medical condition with a significant risk of death within 26
weeks. A certificate is required from a qualified medical practitioner stating that the
family member has a serious medical condition with a significant risk of death within
26 weeks from the date the leave began, or the date the certificate is issued.
Leave under this provision ends on the last day of the week in which the family
member dies, or 52 weeks from the date the leave began. The leave must be taken in
one week increments, but need not be taken consecutively.
Should the family member not die within the 52 week period, a further certificate and
further leave may be obtained.
Some employees may be entitled to benefits under the Employment Insurance Act
during the leave.
For purposes of the Employment Standards Act compassionate care leave provisions, a
“family member” includes the following classes of persons:
a.

a member of the immediate family, as defined in the Act: a spouse, child, parent,
guardian, sibling, grandchild or grandparent of an employee, the child or parent
of an employee’s spouse, and any person who lives with the employee as a
member of the family.
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b.

a person designated as a family member by the Family Member Regulation.
This is a very broad provision and includes definitions of family member for both
the employee and their spouse. For an employee, family member includes: a
step sibling, aunt or uncle, niece or nephew, current or former foster parent,
current of former foster child, current or former ward, former guardian, and the
spouse of a sibling or step sibling, a child or stepchild, a parent, a grandparent,
a grandchild, an aunt or uncle, a niece or nephew, a current of former foster
child, or a current or former guardian. In relation to the employee’s spouse, a
family member includes a step parent, a sibling or step sibling, a grandparent,
a grandchild, an aunt or uncle, a niece or nephew, a current or former foster
parent, or a current or former ward. “Family member” also includes a person
who, whether related to the employee by blood, adoption, marriage or common
law partnership, considers the employee to be, or whom the employee considers
to be, like a close relative.

(c) Critical illness or Injury leave
Section 52.11 provides an employee up to 36 weeks of unpaid leave to provide care
to provide care to a family member who Is under the age of 19 at the start of the
leave, or 16 weeks for an older family member, provided that a medical practitioner
provides a certificate stating that the baseline state of health of the family member
has significantly changed, and the life of the family member is at risk as a result of an
illness or injury, that the care required for the family member can be met by one or
more persons who are not medical professionals, and the period for which the family
member requires support. For the purposes of this provision, “family member” has the
same meaning as described above for compassionate care leaves. Again, a subsequent
certificate and further leave may be sought if the life of the family member remains at
risk as a result of the illness or injury, on providing a further certificate.

(d) Leave respecting Disappearance or Death of a child
Sections 52.3 and 52.4 deal, respectively, with leaves respecting the disappearance
or death of a child. In respect of the former, where a child under the age of 19
disappears, and it is probable that the disappearance is the result of a crime, the
employee is entitled to unpaid leave for up to 52 weeks (unless they are charged with
the crime that resulted In the disappearance.) With respect to the death of a child
under the age of 19, if a child of an employee dies, and the employee requests leave,
the employee is entitled to unpaid leave for a period of up to 104 weeks, unless the
employee is charged with a crime that resulted in the death.
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(e) Leave respecting domestic or sexual violence
British Columbia legislation was recently amended to provide for leaves in relation
to domestic or sexual violence. It provides that if an employee or “eligible person”
experiences domestic or sexual violence, the employee may request leave to seek
medical attention in respect of a physical or psychological injury or disability caused by
the domestic or sexual violence, to obtain victim or social services relating to domestic
or sexual violence, or to obtain psychological or other professional counselling. Leave
may also be sought to temporarily or permanently relocate, or to seek legal or law
enforcement assistance.
For the purposes of this provision, an “eligible person” means a child who Is under
the day to day care of an employee, whether by agreement, court order or because
the employee Is the child’s parent or guardian. or a person over the age of 19 who Is
unable to obtain the necessities of life or withdraw from the charge of the person’s
parent or former guardian, and is under the day to day care and control of the
employee who is the person’s parent or former guardian.
Domestic or sexual violence is not exhaustively defined. It includes physical abuse
by an intimate partner, sexual abuse by any person, attempts to commit either,
psychological or emotional abuse by an intimate partner or by a family member,
including intimidation, harassment, coercion or threats, and unreasonable restrictions
on or prevention of personal or financial autonomy.
The employee is entitled to up to ten days unpaid leave, plus an additional fifteen
weeks of unpaid leave under this provision.

(f) Family Responsibility Leave
Section 52 of the Employment Standards Act provides that employees are entitled to
up to 5 days of unpaid leave in each employment year to meet responsibilities related
to (a) the care, health or education of a child in the employee’s care, or (b) the care or
health of any other member of the employee’s immediate family.

(g) Bereavement Leave
Section 53 of the Act provides that, in the event of the death of a member of
the employee’s immediate family the employee is entitled to up to three days of
unpaid leave. Note that this leave is available only on the death of a member of the
immediate family, as defined in the Act, which is significantly narrower than the leave
available in the case of compassionate care or critical illness leaves. First Nations
schools may wish to adopt policies or to include a provision in employment contracts

S7-93

S7-94

employment toolkit for first nations schools

respecting the definition of family for the purposes of such leaves, to reflect the
cultural traditions of the community. Employers are free to provide bereavement leave
for additional family members, but are not required by the Act to do so.

(h) Leave for Jury Duty
The Act provides protection from dismissal or other changes in employment if the
employee is called for jury duty, although it does not explicitly provide for a paid or
unpaid leave of absence.

(i) Other leaves
Non statutory Leaves of Absence

In addition to the leaves of absence contemplated by the Act, an employer may, either
by contract or in its discretion, grant other leaves of absence, with or without pay,
such as educational leaves, leaves for cultural ceremonies, personal leaves, sick leave
(discussed further below) etc. Any leaves that are granted for these purposes should
not be granted in a way that is contrary to the British Columbia Human Rights Code
(i.e., based on prohibited grounds of discrimination).
It will be important to consider whether or not an employee who takes an unpaid
personal leave of absence continues to accrue seniority, if seniority is relevant in the
particular employment relationship. Generally speaking, “seniority” Is a concept that
arises in the context of a unionized workforce, but a non- union employer is free
to take seniority into account, for instance, in filling job opportunities or making
promotions. An employer should also carefully consider, and provide for in its policies
or contracts of employment, what happens to benefits during such non-statutory
leaves.
Sick Leave

There is no statutory obligation to provide an employee with paid sick leave,
although it is a common employment benefit. There is, however, an obligation to
accommodate employee illness, including periodic absences from work. Employees
should understand clearly when they are required to report an absence and to whom
they should report it. It is arguably not sufficient to have employees leave the message
with a co-worker. You will, however, need to be flexible in the case of an extremely ill
or hospitalized employee.
Absent employees should indicate the anticipated length of the absence. Depending
upon the individual, you may require daily follow up calls or perhaps over some longer
period.
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(j) General Rules regarding Statutory Leaves
Sections 54 and 56 set out important general rules relating to leaves. These include
the following:
a. Where an employee requests a leave to which they are entitled under the Act, the
employer must grant the leave.
b. An employer must not, because of pregnancy or a leave authorized by the
Act, terminate the employment of the employee or change a condition of the
employment without the employee’s consent.
c. On ending the leave, the employee must be placed back In the position formerly held
or a comparable position;

As well, if an employee is on leave under the Act or attending jury duty, the time
spent on leave or attending court is deemed to be continuous for the purposes of
calculating annual vacation. Further, the employer must continue to pay pension,
medical or other benefit plan payments, as though the employee were not on leave,
provided the employee pays their share of the cost of the plan. Finally, the employee
Is entitled to all increases in wages and benefits they would have been entitled to had
the leave not been taken.
Vacations

Part 7 of the Employment Standards Act deals with employees’ entitlement to
vacation and to vacation pay. In BC, an employer must give an employee an annual
vacation of at least 2 weeks after 12 consecutive months of employment, and at
least three weeks after five consecutive years of employment. An employer has an
obligation to ensure that an employee takes their vacation within 12 months after
earning It. This vacation may be taken in periods of one or more weeks, and is
additional to statutory holidays that an employee is entitled to. As a practical matter,
the entitlement to vacation in First Nations schools is virtually always satisfied by the
winter and spring vacation periods.
In addition to providing time off for vacation, an employer must also pay vacation
pay. The amount of vacation pay is 4% of the employee’s total wages during the year
of employment entitling the employee to vacation pay (this obligation commences
after 5 calendar days of employment), or 6% of the employee’s total wages during
the year of employment entitling the employee to the vacation pay after five years
of employment. The vacation pay must be paid to an employee at least seven days
before the beginning of the employee’s annual vacation, or if agreed in writing by the
employer and employee, on the employee’s scheduled paydays. Accrued vacation pay
is payable on the termination of the employee’s employment.
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Generally it is up to the employer to determine when vacation will be scheduled, and
the employer has a responsibility to schedule vacations. Not surprisingly, teachers’
vacations are typically scheduled during the winter, or spring breaks and the summer
months.

7.2 H
 OW DOES THE CHILD, FAMILY & COMMUNITY SERVICE ACT
APPLY TO EMPLOYEES OF FIRST NATIONS SCHOOLS?
The Child, Family and Community Service Act deals with child protection matters. The
Act says that a child needs protection in the following circumstances:
•

if the child has been, or is likely to be, physically harmed by the child’s parent;

•

if the child has been, or is likely to be, sexually abused or exploited by the child’s
parent;

•

if the child has been, or is likely to be, physically harmed, sexually abused, sexually
exploited by another person and if the child’s parent is unwilling or unable to
protect the child;

•

if the child has been, or is likely to be, physically harmed because of neglect by
the child’s parent;

•

if the child is emotionally harmed by the parent’s conduct;

•

if the child is deprived of necessary health care;

•

if the child’s development is likely to be seriously impaired by a treatable condition
and the child’s parent refuses to provide or consent to treatment;

•

if the child’s parent is unable or unwilling to care for the child and has not made
adequate provision for the child’s care;

•

if the child is or has been absent from home in circumstances that endanger the
child’s safety or well-being;

•

if the child’s parent is dead or adequate provision has not been made for the
child’s care;

•

if the child has been abandoned and adequate provision has not been made for
the child’s care; and
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•

if the child is in the care of a Director of Child, Family and Community Services
or another person by agreement and the child’s parent is unwilling or unable to
resume care when the agreement is no longer in force.

In addition, for the purpose of the Act, a child has been or is likely to be sexually
abused or sexually exploited if the child has been, or is likely to be:
a.

encouraged or helped to engage in prostitution; or

b.

coerced or inveigled into engaging in prostitution.

A child is emotionally harmed if the child demonstrates severe anxiety, depression,
withdrawal, or self-destructive or aggressive behaviour.
A person who has reason to believe that a child needs protection as set out above
must promptly report the matter to a director or a person designated by a director.
The duty to report applies even if the information on which the information is based
(a) is privileged, except as a result of a solicitor-client relationship, or (b) is confidential
and its disclosure is prohibited under another Act.
If a person does have reason to believe that a child needs protection, failing to make
a report as required means committing an offence punishable by law. A person who
knowingly reports false information that a child needs protection also commits an
offence. A person who commits either of these offences is liable to a fine of up to
$10,000.00 or to imprisonment of up to 6 months, or both.
No action for damages may be brought against a person for making such a report
unless the person knowingly reported false information.
The provincial Child, Family and Community Service Act applies to create obligations
on First Nations employers in British Columbia, even if the First Nations entity is
subject to federal jurisdiction with respect to labour relations matters.

7.3 BRITISH COLUMBIA HUMAN RIGHTS CODE AND SEXUAL
HARASSMENT
A thorough discussion of an employer’s obligation to protect employees from
workplace discrimination in their employment is beyond the scope of this Toolkit. A
brief summary of some of the relevant obligations is set out below.
The British Columbia Human Rights Code protects provincially regulated employees
from discrimination in relation to employment. For the purposes of this Toolkit, we
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assume that provincial legislation applies, although if federal legislation applies there
are analogous provisions in the Canadian Human Rights Act and additional provisions
in the Canada Labour Code. If federal legislation applies to your school, then specific
advice should be sought in relation to these matters.
The British Columbia Human Rights Code does not explicitly address harassment or
sexual harassment, but does protect employees from discrimination in employment
on a variety of prohibited grounds. In particular, an employer may not discriminate
in employment (including refusing to hire or terminating the employment of a
person), because of race, colour, ancestry, place of origin, political belief, religion,
marital status, family status, physical or mental disability, sex, sexual orientation,
gender identity or expression, or age of that person or because that person has
been convicted of a criminal or summary conviction offence that is unrelated to the
employment or to the intended employment of that person (section 13). Harassment
on a prohibited ground (i.e., making inappropriate racist jokes) as well as sexual
harassment, are considered discrimination and can give rise to a human rights
complaint.
“Sexual harassment” is not defined in the BC Code, but an operating definition,
taken from federal legislation, could be as follows: any conduct, comment, gesture
or contact of a sexual nature (a) that is likely to cause offence or humiliation to any
employee, or (b) that might, on reasonable grounds, be perceived by that employee
as placing a condition of a sexual nature on employment or any opportunity for
training or promotion. Examples of sexual harassment include, but are not limited to,
unwanted touching, making offensive jokes or remarks about women or men, making
sexual requests or suggestions, staring at or making unwelcome comments about
someone’s body, showing sexual pictures or images, or being verbally abusive to
someone because of their sex or gender. While sexual harassment is often the result
of an imbalanced power relationship, that is not a requirement for a successful claim
to be made (i.e., a peer may sexually harass a peer).
Every employee is entitled to employment free of sexual harassment. Employers are
required to make every reasonable effort to ensure that no employee is subjected to
sexual harassment.
To reduce the risk of a claim for sexual discrimination, it is useful for an employer to
have a policy in place concerning sexual harassment (this is a requirement of federal
legislation). The policy should include:
a.

a definition of sexual harassment that is substantially the same as the definition
above;

b.

a statement to the effect that every employee is entitled to employment free of
sexual harassment;
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c.

a statement to the effect that the employer will make every reasonable effort to
ensure that no employee is subjected to sexual harassment;

d.

a statement to the effect that the employer will take such disciplinary measures
as the employer deems appropriate against any person under the employer’s
direction who subjects any employee to sexual harassment;

e.

a statement explaining how complaints of sexual harassment may be brought to
the attention of the employer;

f.

a statement to the effect that the employer will not disclose the name of a
complainant or the circumstances related to the complaint to any person except
where disclosure is necessary for the purposes of investigating the complaint or
taking disciplinary measures in relation to the complaint; and

g.

a statement informing employees of the discriminatory practice provisions of the
British Columbia Human Rights Code that pertain to the rights of persons to seek
redress under that Code in respect of sexual harassment.

It is prudent to have a harassment policy that covers all the grounds of discrimination
covered by the British Columbia Human Rights Code.
The policy should be included in the school’s policy manual, and ideally, posted in the
school, for instance in the staff room. Training should be mandatory for all employees
and School Governing Authority members, and the policy should apply to all workrelated activities.

7.4 WHAT SHOULD YOU KNOW ABOUT THE CRIMINAL RECORDS
REVIEW ACT?
The Criminal Records Review Act is provincial legislation that was developed with the
intention of protecting children from physical and sexual abuse. The legislation applies
to all current employees or applicants for employment in organizations that receive
operating funds from the provincial government as well as certain other defined
organizations, such as First Nations schools that are subject to the Independent
Schools Act. The Act makes a criminal record check mandatory for anyone who works
with children. In the Act, “work with children” means: working with children directly
or having or potentially having unsupervised access to children in the ordinary course
of employment or in the practice of an occupation.
That legislation covers more than 280,000 individuals in British Columbia, including
teachers and nonteaching staff in independent or public schools, doctors, nurses and
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hospital staff, dentists, denturists, health care professionals and licensed child care
providers. It is the responsibility of each employer or program to carefully determine
which of its positions are ones in which the individual “works with children” as
defined in the Act. Organizations must review the positions and create defensible
criteria for determining which positions “work with children.”
Employers should be aware that meeting the requirements of the Act will not
necessarily address all of the potential concerns that may arise when dealing with this
topic.
Under the BC Human Rights Code discrimination is prohibited based on a person’s
conviction of a criminal or summary conviction offence that is unrelated to the
employment or intended employment of that person.
Section 8 of the Criminal Records Review Act says that an employer (i.e., an
organization that receives operating funds from the provincial government) must
ensure that every individual who is hired for employment involving work with
children and every employee who works with children undergoes a criminal record
check. The Act defines “work with children” as working with children directly or
having or potentially having unsupervised access to children in the ordinary course
of employment or in the practice of an occupation. For purposes of this Act,
“employees” include independent contractors. An employer must not require an
applicant for employment to authorize a criminal record check unless the employer
has offered employment to the applicant. The employer must also inform individuals
of the requirements of the Criminal Records Review Act if those individuals are
employed by or are applicants for employment with the employer in a job that
involves working with children.
According to the Act, when an individual is offered employment that involves working
with children, the individual must provide a criminal record check authorization.
Although the Act only says that an employer must not employ an applicant in a job
working with children if the applicant has not provided an authorization, employers
should not employ applicants until after the satisfactory criminal record check has
been obtained (and not simply the authorization). (There could be a delay between
the applicant providing the authorization and the employer receiving the results of the
criminal record check.) Offers of employment should, therefore, not only be subject
to the individual providing a criminal record check authorization, but they should also
be conditional upon the employer receiving the results of the criminal record check
carried out pursuant to that authorization. The authorization must (a) be in the form
provided by the registrar under the Act; (b) be signed by the individual; and (c) include
the individual’s authorization to submit his or her fingerprints if necessary to verify the
results of the criminal record check.
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It should also be a term or condition of employment that employees promptly report
to the employer if they have been charged or convicted of one of the offences listed
in Schedule I to the Act and provide to the employer an authorization for a further
criminal record check. An employer who becomes aware that an employee who
works with children has an outstanding charge for, or has been convicted of, one of
the listed offences must require the employee to provide an authorization for a further
criminal record check. If an employee is also registered with the Teacher Regulation
branch, the employer must take reasonable steps to notify the branch that the
employer is obtaining a further criminal record check.
Where a First Nations school Is subject to the Independent School Act, the Criminal
Records Review Act also applies. However, the process for obtaining a criminal record
check is different. Under the relevant provisions of the Act, the individual seeking
registration with the Ministry of Education Teacher Regulation Branch must provide
an authorization to the Inspector of Independent Schools to obtain the criminal
record check. The substantive provisions of the Act with respect to the consequences
of a finding of risk apply in the same manner as are applicable to findings of risk for
employees.

7.5 WHAT IF THE INDEPENDENT SCHOOL ACT APPLIES TO YOU?
Sections of the Independent School Act apply to certain employment issues, and
independent schools must be aware of these provisions. For example, the Act provides
that if an Independent School Authority suspends or dismisses a certificate holder,
or disciplines that person for causing physical harm to a student, sexually abusing or
exploiting a student or causing significant harm to a student or minor, the principal or
authority must without delay report the matter to the Commissioner appointed under
the Teachers’ Act. Certain other reporting obligations are provided for where the
conduct or competence of a certificate holder are also issues.

7.6 PRIVACY LEGISLATION
There are several different statutes – both federal and provincial – that may apply
when privacy issues are being considered. In addition, exceptions to privacy
requirements may appear in other statutes, such as the Child, Family and Community
Service Act. Privacy legislation is aimed at protecting the privacy of personal
information by imposing restrictions on how such information is collected, used, and
disclosed as well as by giving individuals access to information about themselves.
The general purpose is to recognize and balance both the rights of individuals to
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protect their personal information and the need of organizations to collect, use or
disclose personal information for purposes that a reasonable person would consider
appropriate in the circumstances. That test is really the key.
Personal information may be contained in any format, for example, paper, electronic,
audio, photographic or video. Privacy legislation does not affect solicitor-client
privilege.
The Privacy Act (Canada) is intended to protect the privacy of individuals with
respect to personal information about them held by a government institution and
provide individuals with a right of access to that information. The purpose of the
Access to Information Act (Canada) is to provide a right of access to information in
records under the control of a government institution and is aimed more at access to
government information. This legislation will not apply to First Nations schools. The
main piece of federal legislation for private organizations that are subject to federal
regulation is the Personal Information Protection and Electronic Documents Act.
Similarly, the purposes of the provincial legislation, the Freedom of Information and
Protection of Privacy Act (BC) are to make public bodies more accountable to the
public and to protect personal privacy by giving the public a right of access to records,
giving individuals a right of access to and a right to request correction of personal
information about themselves, specifying limited exceptions to the right of access,
preventing the unauthorized collection, use or disclosure of personal information by
public bodies, and providing for an independent review of decisions made under the
Act. The Act applies to public bodies, which include provincially regulated educational
authorities. Educational authorities are defined to include a board as defined in the
School Act (i.e., a board of school trustees constituted or continued under the School
Act). Again, this legislation will not apply to First Nations schools. The main piece of
provincial legislation for private bodies is the Personal Information Protection Act.
As there Is no clear determination by the relevant commissioners or the courts as
to which legislation is applicable to First Nations schools (although it is likely that
provincial legislation applies, just as it does for labour relations purposes), the relevant
features of both, which are substantially the same, are discussed below.

PERSONAL INFORMATION PROTECTION AND ELECTRONIC
DOCUMENTS ACT (CANADA)
The federal Personal Information Protection and Electronic Documents Act (PIPEDA)
came into force on January 1, 2001. The organizations that are bound by PIPEDA
include those that carry on activities in connection with the “operation of a federal
work, undertaking or business.”
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“Federal work, undertaking or business” is defined to mean “any work, undertaking or
business that is within the legislative authority of Parliament.” All federally-regulated
employers are subject to the requirements of PIPEDA. PIPEDA applies in respect of
personal information that:
a.

is about an employee of the organization and that the organization collects,
uses, or discloses in connection with the organization’s operation; or

b.

the organization collects, uses or discloses in the course of commercial activities.

“Personal information” means information about an identifiable individual, but does
not include the name, title or business address or telephone number of an employee
of an organization.
“Commercial activity” means any particular transaction, act or conduct that is of a
commercial character, as well as a regular course of conduct that is of a commercial
character. In other words, even where an organization’s activities are largely noncommercial, i.e., not for profit, any one act or activities that might be found to have a
primarily commercial purpose, and which involves the collection, use, or disclosure of
personal information, may be subject to PIPEDA.

What are PIPEDA’s Main Requirements?
Schedule 1 to PIPEDA sets out the obligations with which every organization is
required to comply. A copy of Schedule 1 can be reviewed on the Internet. These
obligations and recommendations are based on ten privacy principles: accountability;
identifying purposes; consent; limiting collection; limiting use, disclosure and
retention; accuracy; safeguards; openness; individual access; and challenging
compliance. As noted above, the key obligation is to collect, use or disclose personal
information only for purposes that a reasonable person would consider appropriate in
the circumstances.
Consent

Except in limited circumstances, an organization may not collect, use or disclose
personal information about an employee without his or her prior knowledge and
consent. Similarly, organizations may not collect, use or disclose personal information
of a person other than an employee in the course of commercial activity without
obtaining the prior knowledge and consent of that individual. These requirements
apply to any new personal information acquired and any personal information already
in possession of the organization.
The consent obtained must be meaningful. That means that individuals must be
advised of the purposes for which their personal information will be used or disclosed.
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All purposes for which the personal information being collected is used must be
identified at the time of collection. An organization may only collect information for
purposes a reasonable person would consider appropriate in the circumstances.
PIPEDA does provide certain exceptions to the need to obtain consent. These include
situations such as where obtaining consent would interfere with the investigation of a
violation of the law, emergencies, where the personal information is necessary to deal
with threats of life, health or security of an individual, or where disclosure to a third
party is required by law.
PIPEDA provides for the possibility of obtaining implied consent, such as by notifying
individuals that their consent will be assumed unless they take certain steps by a
certain time.
However, where the personal information is considered to be sensitive, PIPEDA
suggests that express consent will be required. PIPEDA also requires that organizations
destroy personal information once it is no longer required to fulfill the purpose for
which it was collected.
Policies

Under PIPEDA, an organization must have in place policies and practices regarding
the management of personal information and must make information about those
policies and practices readily available. One of the obligations is for the organization
to train staff and communicate to staff information about the organization’s policies
and practices.
Organizations must also have a mechanism by which an individual can obtain access
to his or her personal information, including the right to request details regarding its
use and disclosure.
Privacy Officer

Every organization bound by PIPEDA must have an individual designated to be
responsible for the organization’s compliance with PIPEDA.
Security

PIPEDA requires that personal information be protected by security safeguards
appropriate to the sensitivity of the information. This might mean physical measures,
such as locked filing cabinets and/or the use of computer passwords.
More information about PIPEDA can be found at www.privcom.gc.ca.
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Personal Information Protection Act (BC)
The Personal Information Protection Act (PIPA) came into force on January 1, 2004.
PIPA applies to “organizations, which are defined as including persons, unincorporated
associations, trade unions and not for profit organizations. It does not apply to
individuals acting in a personal or domestic capacity or acting as an employee.
Nor does it apply to public bodies or the Nisga’a Government. The Freedom of
Information and Protection of Privacy Act (BC), which is similar to the Freedom
of Information Act (Canada), applies to public bodies, including school governing
authority’s under the School Act and the Nisga’a Government.
If PIPEDA or the Freedom of Information and Protection of Privacy Act (BC) applies,
then
PIPA does not apply. As mentioned above, PIPA most likely applies to First Nations
schools in the employment context, i.e., information about employees. PIPA will also
apply to commercial activity by a First Nations school subject to provincial regulation.
Information about students or parents is also subject to PIPA.
The obligations under PIPA are substantially the same as the obligations under PIPEDA.
Organizations subject to PIPA must designate one or more individuals to be
responsible for compliance with that Act. The name or title of the designated
individual and contact information for the individual must be made available to the
public. An organization must:
a.

develop and follow policies and practices that are necessary for the organization
to meet its obligations under the Act;

b.

develop a process to respond to complaints that may arise respecting the
application of the Act;

c.

make information available on request about (i) the policies and practices under
the Act, and (ii) its complaint process.

Under PIPA, an organization must not collect, use or disclose personal information
about an individual unless the individual consents, the Act authorizes it without the
individual’s consent, or the individual is deemed to consent under the Act. “Personal
information” means information about an identifiable individual and includes
employee personal information but does not include contact information or work
product information.
In contrast to PIPEDA, PIPA contains a definition of “employee personal information”,
which is personal information about an individual that is collected, used or disclosed
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solely for the purposes reasonably required to establish, manage or terminate an
employment relationship between the organization and that individual, but does
not include personal information that is not about an individual’s employment.
Employment includes volunteer work under PIPA.
On or before collecting personal information about an individual from the individual,
an organization must disclose to the individual verbally or in writing (writing is better)
(a) the purposes for the collection of the information, and (b) on request by the
individual, the position name or title and the contact information for an officer or
employee of the organization who is able to answer the individual’s questions about
the collection.
On or before collecting personal information about an individual from another
organization without the consent of the individual, an organization must provide the
other organization with sufficient information regarding the purpose of the collection
to allow the other organization to determine whether the disclosure would be in
accordance with the Act.
An organization subject to PIPA is required to notify an individual if it will be
disclosing employee personal information about the individual and the purposes of
the disclosure before the organization may disclose employee personal information
without consent.
If a First Nations school is checking references on an applicant who was previously
employed by a provincially regulated employer, that former employer will be subject to
PIPA or FOIPPA. The First Nations school (or the former employer) will need to obtain
from an applicant the consent to disclosure required under PIPA or FOIPPA in order to
obtain personal information about the applicant.
PIPA also applies to access to personal information. On the request of an individual, an
organization must provide the individual with:
a.

the individual’s personal information under the control of the organization
(control being broader than information in the custody of the organization);

b.

information about the ways in which the personal information has been and is
being used by the organization; and

c.

the names of the individuals and organizations to whom the personal
information has been disclosed.

The Personal Information Protection Act Regulations provide that the guardian of a
minor may exercise the rights of a minor to make a request if the minor is incapable
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of exercising his or her rights. The guardian may also request that information be
corrected and may give or refuse consent to the collection, use and disclosure of
personal information of the minor if the minor is incapable of exercising that right.
An organization must not disclose personal information and other information if:
a.

the disclosure could reasonably be expected to threaten the safety or physical or
mental health of an individual other than the individual who made the request;

b.

the disclosure can reasonably be expected to cause immediate or grave harm to
the safety or physical or mental health of the individual who made the request;

c.

the disclosure would reveal personal information about another individual;

d.

the disclosure would reveal the identity of an individual who has provided
personal information about another individual and the individual providing the
personal information does not consent to the disclosure of his or her identity.

Certain information, such as information subject to solicitor-client privilege, is not
required to be disclosed. However, if the information that is not required to be
disclosed can be removed, then the organization is required to remove it and disclose
the rest of the information.
Unless an extension is appropriate for reasons provided in the Act, an organization has
30 days to respond to a written request for information.
If an organization uses an individual’s personal information to make a decision that
directly affects the individual, the organization must retain that information for at
least one year after using it so that the individual has a reasonable opportunity to
obtain access to it. Otherwise, an organization must destroy its documents containing
personal information or remove the means by which the personal information can be
associated with particular individuals as soon as it is reasonable to assume that the
purpose for which that personal information was collected is no longer being served
by retention of the personal information, and retention is no longer necessary for legal
or business purposes.

7.7 THE CRIMINAL CODE
Effective March 31, 2004, the Criminal Code was amended to:
•

expand the circumstances under which corporations and other organizations may
be held criminally responsible for the acts of their representatives;
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•

establish a legal duty for all persons directing work to take reasonable steps to
ensure the safety of workers and the public;

•

set out factors for courts to consider when sentencing an organization; and

•

provide optional conditions of probation that a court may impose on an
organization.

Criminal liability of an organization for the actions of its employees could arise in
the area of health and safety. Sections 219-221 of the Criminal Code deal with
criminal negligence causing death or bodily harm. Section 217.1 of the Criminal Code
provides:
Everyone who undertakes, or has the authority, to direct how another person does
work or performs a task is under a legal duty to take reasonable steps to prevent
bodily harm to that person, or any other person, arising from that work or task.

If that duty is breached, and a person is injured or killed as a result, both the person
who violated the duty and that person’s employer may be charged with the offence
of criminal negligence causing death or bodily harm. The person’s conduct must have
constituted a “marked departure” from the norms with respect to ensuring workplace
safety. An organization may also be held criminally negligent for the actions of its
representatives and senior officers taken as a whole.
The organization’s due diligence in establishing training, safety and enforcement
systems to prevent injury to employees or students will be its best defense in the
event of criminal charges arising from an accident causing injury or death. Although
the provisions regarding criminal liability are aimed at industrial accidents such as
the Westray mine disaster, it is not difficult to think of examples of accidents causing
injury or death that could happen in a school setting. In addition to the provisions
establishing liability for organizations, the Criminal Code was amended effective
September 15, 2004 to protect “whistleblowers”: employees who report unlawful
activity. Section 425.1 provides:
425.1(1) No employer or person acting on behalf of an employer or in a position of
authority in respect of an employee of the employer shall take a disciplinary measure
against, demote, terminate or otherwise adversely affect the employment of such an
employee, or threaten to do so;
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(a) with the intent to compel the employee to abstain from providing information to a
person whose duties include the enforcement of federal or provincial law, respecting
an offence that the employee believes has been or is being committed contrary to this
or any other federal or provincial Act or regulation by the employer or an officer or
employee of the employer or, if the employer is a corporation, by one or more of its
directors; or
(b) with the intent to retaliate against the employee because the employee has
provided information referred to in paragraph (a) to a person whose duties include
the enforcement of federal or provincial law.
(2) Anyone who contravenes (1) is guilty of:
(a) an indictable offence and liable to imprisonment for a term not exceeding five
years; or
(b) an offence punishable on summary conviction.

The Supreme Court of Canada’s decision in Merk v. International Assn. of Bridge,
Structural, Ornamental and Reinforcing Iron Workers, Local 771, [2005] 3 S.C.R.
425, suggests that generally the employee’s duty of loyalty and the public’s interest
in whistle-blowing is best reconciled with an “up the ladder” approach. In other
words, the employee is generally required first to bring wrongful activity within the
organization to the attention of those who can correct such wrongdoing. Public
criticism or reporting to outside authorities will likely be justified where reasonable
attempts to resolve the matter internally are unsuccessful. Although it makes labour
relations sense to require employees to report matters internally as a first step, section
425.1 of the Criminal Code is narrower and does not contain that requirement.
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appendix

Further Information
Regarding Written Job Offers

Common Provisions

This represents only general
information and does not

There is no particular written employment agreement that will cover all
situations – written employment agreements must be drafted to cover the
specific concerns of the parties involved.

constitute legal advice. Readers
are encouraged to obtain advice
to understand how the general
issues noted above apply to their

Although it is not possible to provide an exhaustive list of the provisions
that should be in an employment agreement, a comprehensive written
employment agreement should cover at least the following points.

particular circumstances.

1. Parties
The written employment contract should start by identifying the parties to the
contract. The correct legal name of both parties should be used.

2. Definitions
The written employment contract should contain a section defining important
terms used in the agreement. For example, instead of repeating the full name
of the school throughout the agreement, you may want to define “employer”
as representing the name of the school. you can then refer to the employer
throughout the agreement.
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3. Employment
The written employment agreement should contain a provision briefly describing the
nature of the employment, stating, for example, that the employer offers and the
Teacher accepts the employment in accordance with the terms and conditions set out
in the contract.

4. Term Of The Agreement
For how long does the agreement apply? Is the agreement for a definite or indefinite
term? Can the agreement be renewed? If so, how and on what terms? Is a satisfactory
performance evaluation a prerequisite to renewal? What about a probationary period?
If the agreement is for a definite term, is there automatic renewal or termination
in the absence of notice? Is the employment conditional upon a certain number of
students enrolling for the next school year? Is continued employment dependent upon
funding?

5. Probationary Period
If there is a probationary period, then the agreement should define exactly what this
means. For example, the agreement may state that the teacher will be on probation
for a period of three months. The agreement should also clarify if the intention is that,
during this probationary period, the teacher can be dismissed at any time for any
reason by giving the teachers a specified number of days’ written notice or pay in lieu
of notice or a combination of the two.
The agreement should also be clear about what happens after the probationary
period has been successfully completed. It should not state that the employment will
become permanent or that the employee will have tenure.
For example, the agreement could indicate expressly that employment may be
terminated without notice or compensation, except as required by statute, if
performance during the probationary period is not satisfactory. Can the probationary
period be extended?
It is strongly recommended that all new employees have their performance evaluated
prior to the completion of the probationary period.
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A word of caution about tenure. In drafting a written employment agreement, it is
important to choose your words carefully. For example it is recommended that you do
not use the term tenure.
The court considered the use of the word in Greenwood v. Chilliwack Christian
School Society, (1994) B.C.J.. No. 2852. In that case, Greenwood, a teacher, had an
employment contract that contained the following provision:
Employment With Tenure:
After the designated probationary period, you are employed with tenure as long
as you perform your duties satisfactorily and in accordance with the terms outlined
herein.”

Termination by the Board:
The school board shall notify you by February 1 if your status is in jeopardy, for the
following school year, due to unsatisfactory performance. Both your deficiencies and
the expected improvements shall be stated in writing.
The school board will give you written notice, prior to April 1, stating the reasons, if
your employment will not be extended beyond the end of the current school year.
Your employment may be terminated for cause at any time.

In Greenwood, the teacher knew that the employer was unhappy with her
performance. However, as of February 1, 1992, she had not received a letter
indicating that her status was in jeopardy due to poor performance, as required by the
contract.
On March 30, 1992, she received a letter of dismissal that informed her that her
employment contract would not be extended beyond the end of the current school
year.
On April 6, 1992, she received a letter telling her that her employment would be
terminated forthwith, rather than at the end of the school year, but that she would
continue to be paid until the end of August.
The Society argued that all that was required to terminate the contract was
written notice prior to April 1, 1992, regardless of whether notice of unsatisfactory
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performance had been given on February 1 or not. The court disagreed, concluding
that the term in the Letter of Appointment requiring notice on February 1 was a clear
precondition to termination on April 1.
In calculating the damages to which the plaintiff was entitled, the court considered
the effect of the use of the word “tenure,” stating at para. 45:
given the nature of a teacher’s employment, which falls in increments of one year,
the plaintiff was justified in expecting, after February 1 had passed, that she would
be employed for the following year, even without the guarantee of “tenure.” In the
private school context, the guarantee of tenure changes the nature of the contract
from a year-to-year position to long-term employment and provides additional
security and expectations. The plaintiff is entitled to have the unique nature of this
contract recognized in an assessment of damages, but the realities of the teaching
profession and the fact that jobs become available on a yearly basis must also be
taken into account. In my view the plaintiff is entitled to damages in the amount of
one and one half year’s salary. The amount paid to her from termination to the end of
her 1992 contract should not be deducted from this amount.

Thus, the use of the word “tenure” resulted in a finding that a longer notice period
was required than would have been if that word was not used. The notice period was
quite significant – she was terminated on April 6, 1992 and was paid until August.
On top of that, she was held to be entitled to an additional amount equivalent to 1.5
years’ salary.

6. Teacher Qualification
(a) Certified Teacher
For First Nations schools, certification requirements depend on the terms of funding
agreements and could be affected by other agreements entered into as part of any
transfer of jurisdiction to the First Nations Education Authority.
Depending upon the certification requirements applicable to the particular school,
the written employment agreement should include a provision stating the required
teacher certification. (See the FNESC/FNSA Pamphlet BC First Nations Schools and
Hiring Certified Teachers: Things to Know)
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(b) Criminal Record Checks
Pursuant to the Criminal Records Review Act, certain persons hired to work with
children must undergo a criminal record check. Any written agreement should include
a provision indicating that the agreement is offered subject to a satisfactory criminal
record check being completed, whether the Criminal Records Review Act applies or
not. Although the Criminal Records Review Act does not purport to prevent a person
from commencing employment where the record check has not been provided, it is
more prudent for a school not to allow a person to begin working with children until
a satisfactory criminal record check has been provided.
The requirement of a satisfactory criminal record check should be mentioned in any
posting or advertisement for positions where it applies.

7. Duties Of The Teacher
The written employment agreement should contain a provision that sets out at least a
general statement of duties. The duties set out in section 4 of the School Regulation,
made pursuant to the British Columbia School Act, could serve as a guideline. That
section includes the following duties:
a.

providing teaching and other educational services, including advice and
instructional assistance, to the students assigned to the teacher, as required or
assigned by the board or the minister;

b.

providing such assistance as the board or principal considers necessary for the
supervision of students on school premises and at school functions, whenever
and wherever held;

c.

ensuring that students understand and comply with the codes of conduct
governing their behaviour and with the rules and policies governing the
operation of the school;

d.

assisting to provide programs to promote students’ intellectual development,
human and social development and career development;

e.

maintaining the records required by the minister, the board, and the school
principal;

f.

encouraging the regular attendance of students assigned to the teacher;
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g.

evaluating educational programs for students as required by the minister or the
board;
(g.1) evaluating each student’s intellectual development, human and social
development, and career development, including, as required by the minister,
administering and grading Required graduation program examinations;
(g.2) ensuring the security of provincial examinations, including retaining
completed provincial examinations for any period of time set by the minister;

h.

providing the information in respect to students assigned to the teacher as
required by the board or, subject to approval of the board, by a parent;

i.

when required to do so by the minister, verifying the accuracy of the information
provided to the minister under paragraph (h);

j.

regularly providing the parents or guardians of a student with reports in respect
of a student’s school progress;

k.

attending all meetings or conferences called by the principal or superintendent
of schools for the district to discuss matters the principal or superintendent
of schools considers necessary unless excused from attending the meeting or
conference by the principal or superintendent of schools; and

l.

admitting to his or her classroom, to observe tuition and practice teaching,
student teachers enrolled in a university established under the University Act
or in an institution for training teachers established under any other Act, and
rendering the assistance to the student teachers,

m.

and submitting the reports on their teaching ability or on other matters relating
to them or to their work, considered necessary for the training of teachers by
the university or institution.

In First Nations schools, the written agreement could also mention specifically that
the teachers’ duties include promoting the culture of the Nation and incorporating
customs and traditions of the Nation into the curriculum. If the objectives of the
school are to advance particular interests such as rebuilding community (in addition
to education of the students), then those objectives can be included in the written
employment agreement in order to clarify the responsibilities for the principal,
teachers and staff for meeting those objectives.
The statement of duties can be as general or specific as the parties feel is necessary,
but it should specifically mention any duties that are requirements of a funding
agreement, for example.
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It is always wise to state who will provide directions to the employee or the person to
whom the employee reports.
There is a risk of being too specific. The employer needs flexibility so that it can adapt
its operations to meet changing conditions. If the duties are too specifically described,
and a unilateral change to these duties is made by the employer, then the employee
may be able to claim that he or she was constructively dismissed.

Confidential Information
You may wish to clarify what information is considered confidential. It should be
a term of the contract of employment that confidential information is not to be
disclosed except as required in the course of one’s duties, and that the duty to keep
information confidential continues even after employment ends.

9. Compensation
Again, the provisions on compensation can be general or specific. what are the forms
of compensation? Amount of salary? Frequency of payments? Is there a procedure
or formula for increases? Are the hours of work defined? Will the employee receive
overtime? Is authorization from the principal required before overtime can be worked?

10. Benefits
Is the employee entitled to benefits? Are health, dental, life and disability insurance
provided generally to employees? Is there a pension plan? What happens upon
termination? If applicable, the agreement should specify that the only obligation of
the employer is to pay premium contributions and not to provide the benefit itself. It
should also state that benefits will be provided in accordance with the terms of the
insurance policies.

11. Vacations
How many days does the employee get for vacation? Can an employee carry over
unused vacation into future years? (This should be consistent with the term of the
contract. For example, if it is a one-year contract that may or may not be renewed,
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then it should not contemplate vacation being carried forward). Are there restrictions
on when vacation can be taken? Generally, the employer has authority to determine
when vacation will be scheduled.

12. Sick Leave
How many paid sick leave days are available? Is money paid for accumulated sick days
at the time of termination of employment? does the number of paid sick days relate to
a waiting period for short-term disability benefits? Is a doctor’s certificate needed for
an illness that lasts longer than a certain number of days?

13. Medical Fitness
The employer may want a provision that would allow it to require the teacher to
undergo an examination by a doctor and to submit a medical certificate setting
out the doctor’s conclusions regarding the physical, mental, or emotional health of
the employee and whether there is any problem or condition that may endanger
the health of the students or staff of the school. Such a provision should provide
that if there is such a danger, the employee can be suspended from duties without
compensation until the employee delivers to the employer a satisfactory medical
certificate. employees should not be subject to unpaid suspensions without clear
contractual terms allowing them.
Issues of medical fitness and disability also raise privacy and human rights concerns.

14. Suspension From Duties
The employer may want a provision that would allow it to suspend a teacher in
certain circumstances. For example, a paid administrative leave may be in order to
investigate an allegation of misconduct. After the investigation is completed, if the
employer is satisfied that the teacher committed a serious act such as an assault,
the next step could be an unpaid suspension (if the terms of the contract allow it) or
dismissal.
Generally speaking, outside of the unionized context, an employer does not have the
right to suspend an employee without pay, either for disciplinary reasons or to protect
the employer’s interest while an investigation is being undertaken. In Cabiakman v.
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Industrial Alliance Life Insurance Company, [2004] 3 S.C.R. 195, the Supreme Court of
Canada held that unless unpaid suspensions are part of the employment contract, an
employee who is suspended because of an investigation or pending criminal charge to
protect the employer’s interests must be paid for the time during which the employee
is expected to be available to the employer even if the employee is not reporting
to work. Although the case dealt with Quebec law, it is relevant to considering
suspensions in British Columbia.

15. Termination
The method by which employment can be terminated is often the most important
aspect of the contract and the most poorly documented. A provision dealing with
termination should cover both termination for cause and termination without cause.
It is critically important to specifically define the consequences (i.e., amount of
severance) that may be paid on a without cause termination, as well as including a
provision requiring the employee to mitigate and reducing the amount of severance
by the amount of any other earned income during the notice period. It is critical that
the termination provision not provide for less severance, in any circumstances other
than a for cause termination, than that provided for in the Employment Standards
Act.
A provision dealing with termination should also include a requirement that on
termination or expiry of the agreement, the employee shall return to the school all
property, records, keys, and so forth belonging to the school, along with any copies.

(a) Termination For Cause
Under the common law, where the written contract says nothing about termination,
it is an implied term of the employment contract that an employee can be terminated
for cause without notice or pay in lieu of notice. Case law helps explain what
constitutes “cause.” The employer may want to rely on this common law notion of
cause, or it may want to define cause. Both parties should be aware that if such a
provision is included, they may be giving up rights that they would have at common
law. “Cause” is a very high standard in law and does not simply mean unsatisfactory
performance, but rather relates to a fundamental breach of the employment
relationship.
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(b) Termination Without Cause
Similarly, where the written contract says nothing about termination, it is an implied
term of the employment contract that an employer can terminate an employee
without cause if the employer provides reasonable notice or pay in lieu of notice.
Again, the common law has developed a body of case law that sets out what will
constitute reasonable notice in certain circumstances. However, determining what
constitutes reasonable notice is not a scientific matter – it depends on a large number
of factors.
It is preferable, therefore, to specify in the written employment agreement exactly
how a contract can be terminated when no cause exists. This can resolve a great deal
of uncertainty.
The provision should set out how much notice or pay in lieu of notice is required to
terminate the contract without cause. It may also be preferable to include a provision
indicating that the employer can give notice or pay in lieu of notice, or a combination
of the two. It might also include a provision imposing an obligation to mitigate any
loss on the employee.
Careful wording is required, but an employer and employee generally can reach
a binding agreement in advance regarding the length of notice or compensation
required to terminate without cause.
For such an agreement to be valid and enforced by the courts, it must not violate the
minimum standards of the Employment Standards Act. The employee must have fully
understood the effect and term and must not have been pressured, however subtly,
to agree to such a term. It is also helpful if the employee is given the opportunity to
obtain legal advice before accepting the terms of the agreement.

(c) Notice
It may be preferable to set out clearly how notice of termination of the agreement can
be given.
Can it be mailed or does it have to be hand delivered? If mailed, when will it be
deemed to have been received?
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16. Entire Agreement And Modification
The written employment agreement should contain a provision clarifying the scope
of the agreement. For example, it may state that the agreement represents the full
agreement between the parties and that it supersedes any prior agreements. If you
want your personnel policies to be part of the employment contract, that should
specifically be referenced.
The agreement should also contain a provision indicating the manner in which the
agreement can be modified. In this regard, it is important to consider the effect of
your written policies. If these policies may change from time to time it is important
to have a reference in the employment agreement to the employee accepting these
changes. Otherwise, the employer may not be able to rely on the changed policies
or, worse, a substantial change to the policies may be considered as a constructive
dismissal.

17. Waiver
The written employment agreement should contain a provision stating that a waiver
of a breach or failure to assert a claim shall not constitute a waiver of any subsequent
or continuing breach of such terms.

18. Severability

The written employment agreement should contain a provision stating that if
any part of the agreement is deemed to be invalid, the remaining portions are
to remain in force and effect.

19. Acknowledgement of Agreement

The written employment contract should contain a provision whereby
the employee acknowledges having read and understood all terms of the
agreement and, if it is incorporated into the contract, has received and
reviewed the policy manual before signing the agreement.
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20. Additional Points
A written agreement should also provide that if it provides for a lesser benefit than
that to which the employee would be entitled under applicable legislation, then the
legislation will apply instead of the applicable term of the agreement.
It is possible to customize policies, organizational charts, and employment agreements
so that they reflect some of the unique aspects of First Nations culture. For example,
the statutory definition of immediate family may be broadened for purposes of
bereavement leave.

 his represents only general information and does not
T
constitute legal advice. Readers are encouraged to obtain
advice to understand how the general issues noted above
apply to their particular circumstances.
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